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WHO ARE WE?

ADRIC brings together seven affiliates
as well as major corporations and law
firms to promote the creative resolution
of disputes across the country and in-
ternationally.

This broad membership base allows for
diverse skills and experience and con-
tributes to the development of the field
of dispute resolution in Canada.

Numerous organizations refer to ADRIC
for guidance in administering disputes

between the organization and its clients
or customers, between employees, or
between employees and management
using ADRIC's National Mediation
Rules and its Arbitration Rules. Mem-
bers adhere to ADRIC's Code of Eth-
ics and are subject to disciplinary poli-
cies. Those who have achieved the
required education and practical expe-
rience may apply for recognition as
designated Qualified Arbitrators, Char-
tered Arbitrators, Qualified Mediators,
or Chartered Mediators.
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PRESIDENT’'S MESSAGE

| am delighted to have been elected as
ADRIC’s new president at the AGM on
October 19th, taking over for Scott Si-
emens who did an amazing job for the
past three years. Scott is now in the
role of Past President, and my previ-
ous position as Vice President - Presi-
dent Elect has been filled by Laura
Bruneau of Bruneau Group, one of
ADRIC’s Corporate Members. | am
looking forward to continuing my work
on the board in my new role.

As | begin my term as ADRIC Presi-
dent, | would like to celebrate our
achievements of the past year and
share some of the Board’s new initia-
tives and directions to grow ADRIC into
an even more vibrant organization.

The ADRIC 2017 National Conference
in St. John’'s NF was an outstanding
success. Thank you to the national and
local planning committees for organiz-
ing that valuable learning and network-
ing experience. Some of the sessions
were recorded and will be online soon.
Be sure to have a look at the many pho-
tos taken throughout the Conference on
our website.

Save the dates, and plan to attend
the ADRIC 2018 Conference Novem-
ber 21-23,2018 in Montreal! Sponsor-
ship and speaking spots are already
being reserved, so we encourage you
to express your interest soon. Visit
the Conference section of our website
for details.

FURTHER ACTIVITIES AT ADRIC:

ADRIC launched an unprecedented
important new resource at the ADRIC
2017 Conference: the Disability Ac-
cessibility Guidebook for Media-
tors, during a session presented by
Martha E. Simmons who co-authored
the guide with David Lepofsky. The
session was well-attended and the
guide has proven very popular as
there is no other resource which pro-
vides concrete information on the
importance of, and how to increase
accessibility in the mediation process.
Download your copy now from the

ADRIC website.

ADRIC initiated its new Corporate
Membership package in the Fall, with
enhanced benefits such as dis-
counts on arbitration administration
services and more interaction with
our regional affiliates. We are devel-
oping a Corporate Advisory Board and
welcome any suggestions for organiza-
tions that should become members.

ADRIC continues to seek out ben-
efits for members across the coun-
try. You will have seen the recent
communiqué from ADRIC’s Insur-
ance committee on how it is suc-
ceeding in acquiring greater cover-
age at lower premiums for our
members. It truly is a superior pro-
gram. ADRIC is now working to ar-
range a members’ health, vision and
dental plan, which will be especially
helpful to independent practitioners.

ADRIC is continuing to mature as an
organization. Through an unprec-
edented project with all Affiliates, we
have been working to develop new
Memorandums of Understanding
for our collective relationships and
activities. Conceived by the Presi-
dents’ Roundtable, the MoU
Taskforce has been working since
2015 to review, renew, and recreate
the covenant relationships between
ADRIC and its Affiliates, and be-
tween the Affiliates themselves. We
are nearly finished, and the result will
be a better, stronger and more effi-
cient federation and organization.

To learn more about any of these ac-
tivities, events and services, contact
our Executive Director, Janet McKay.

NEW DIRECTIONS:

One of my goals during my term is to
reposition the board as a Governance/
Policy body and away from a working/
operational board to provide the Execu-
tive Director greater autonomy and con-
trol in carrying out her mandate. To this
end, the board underwent a full strate-
gic orientation process at our October

THIERRY BERIAULT,
C.MED, D.PRD, LL.L

Thierry Bériault is a Chartered
Mediator and lawyer. He is regularly
mandated in complex files where
there are important relational,
organizational, political or financial
issues to be resolved. He is a special-
ist in mediation processes, which he
teaches at several universities in
Canada, Europe and Africa.

meetings to provide our Executive Di-
rector with priorities for the next twelve
to eighteen months. We will further dis-
cuss the items that arose and make
some decisions in December so that
we may launch the new plans early in
the new year.

As we near the end of 2017, | encour-
age you to become involved with your
regional affiliate and with ADRIC. There
is much work to be done in advocacy
and promotion of ADR. Send us your
suggestions and/or what you might be
able to do. We look forward to hearing
from you.

All the best for the holidays and new
year. #

THIERRY BERIAULT,
C.MED, D.PRD, LL.L
PRESIDENT@ADRIC.CA
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PROFESSIONAL DESIGNATIONS FOR
MEDIATORS AND ARBITRATORS

ADRIC'’s professional designations in
mediation and arbitration identify and
differentiate their holders. They dem-
onstrate to potential clients that you
have achieved prescribed training
and experience levels recognized by
your peers and based on objective
third party assessment by a commit-
tee of senior and highly respected prac-
titioners.

C.Med, Q.Med, C.Arb or Q.Arb! after
your name enhances your credibility and
marketability. These national designa-
tions communicate your membership in
a national organization dedicated to pro-
moting ADR and your commitment to
continuing education and engagement
in the practice.

The C.Med (Chartered Mediator) and
C.Arb (Chartered Arbitrator) are
Canada’s preeminent generalist desig-

nations for practising mediators and ar-
bitrators and the most senior designa-
tions offered by ADRIC.

The Qualified Mediator (Q.Med) and
Qualified Arbitrator (Q.Arb) are Canada’s
newest designations signifying requisite
knowledge, skill and expertise. They
provide recognition of work and experi-
ence and offer a solid foundation as you
progress to the next designation.

These designations are recognized and
respected across Canada and internation-
ally. They are often accepted as the mini-
mum criteria for membership on rosters.

For more information and criteria, visit
ADRIC.ca

APPLICATION FEE

A one-time application fee is payable
to your regional affiliate to cover the
costs of administering the accredita-
tion process.

ANNUAL FEE AND

OTHER REQUIREMENTS

There is an annual fee to maintain your
designation (see current rates at
adric.ca). You must also remain a mem-
ber in good standing with your regional
affiliate and commit to the Continuing
Education and Engagement Programme
to retain your designation.

APPLICATION FORMS

Application forms for these designa-
tions may be downloaded from your re-
gional affiliate website or contact your
affiliate to have a copy sent to you.
BC - adrbc.com

AB - adralberta.com

SK - adrsaskatchewan.ca

MB -adrmanitoba.ca

ON - adr-ontario.ca

QC-imag.org

Atlantic Provinces - adratlantic.ca

LEARN MORE:

All designations are ™ ADR Institute of Canada, Inc.

Disability Accessibility Guidebook for Mediators

GUIDEBOOK

for Mediators

DISABILITY ACCESSIBILITY

ADRIC launched an unprecedented important new resource at the
ADRIC 2017 Conference: the Disability Accessibility Guidebook for
Mediators, during a session presented by Martha E. Simmons, one

of the co-authors.

Topics include:

learning disabilities.

THERE IS NO CHARGE FOR THE BOOK*

Written by Martha E. Simmons and David Lepofsky, the guide has
proven very popular as there is no other resource which provides
concrete information on the importance of, and how to increase
accessibility in the mediation process.

e Whyitisimportantto ensure that participants with disabilities can
fully participate in your mediations;

e What, when and how to ask: Inquiring about disability-related
accommodation in mediation;

e How it works: The mediation process and accommodation;

e Accommodating the needs of people with: hearing loss; vision
loss; intellectual disabilities; mental health conditions; physical
and mobility disabilities; communication disabilities; autism; and

You may also order a book by email to adminf@adric.ca. *Postage & handling charges may apply.
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MESSAGE FROM THE EDITOR

With this edition of CAMJ, we are
proud to present an extraordinary
collection of articles on a wide range of

Important topics.

Since our edition, two important court
decisions have been handed down to
widespread comment and reaction in the
legal community. In Teal Cedar Prod-
ucts v. British Columbia, 2017 SCC 32
the Supreme Court of Canada affirmed
its landmark decision in Sattva Capital
Corp. v. Creston Moly Corp., 2014 SCC
53,[2014] 2 S.C.R. 633 and declined to
broaden the scope of judicial review of
arbitration awards merely because the
guestion in appeal related to a matter
of statutory interpretation. In Wellman
v. TELUS Communications Company
2017 ONCA 433, the Ontario Court of
Appeal interpreted the Ontario Arbitra-
tion Act so as to allow non-consumer
claims which were identical to con-
sumer claims to be adjudicated in a
class action involving the latter, despite
the existence of arbitration clauses
which could, realistically, never be
used to provide an effective remedy
to the non-consumer claimants. In
doing so, the Ontario Court of Ap-
peal produced a different result than the
Supreme Court of Canada had reached
in Seidel v. TELUS Communications
Inc. 2011 SCC 15.

Alexander Gay has written an incisive
review of the Teal decision, placing itin
the context of evolving Canadian juris-
prudence on the vexed subject of judi-
cial review of regulatory and arbitral
decisions and awards. Michael
Schafler and Barbara Capes have con-
tributed a superb legal analysis of the
Wellman decision and offered a solu-
tion to the apparent conflict between
objective statutory interpretation and a
sensible and just result.

As the subject matter of both of these
articles is of particular interest to me, |
cannot resist offering a few thoughts of

my own on each of these cases.

In the case of arbitrations mandated by
statute, as was the situation in Teal, it
must be remembered that the legisla-
ture is effectively outsourcing the adju-
dication of a regulatory dispute to the
private sector. This creates a potential
conflict as to whether the issues thereby
resolved are public law or private law
issues. The Supreme Court has held,
in effect, that once the statute refers a
matter to arbitration the dispute is gov-
erned by the same standards as pri-
vate arbitrations in terms of judicial
review. But, of course, it is open to
the legislature to do that which it is
not open to a private party to do and
that is assign a different review ju-
risdiction to the courts if that is what is
desired. Also, as the SCC noted in the
Teal case, Parliament could have
avoided the dispute entirely by specify-
ing the standard of compensation if it
was of the view that only one standard
was objectively reasonable.

The subject of class actions and arbi-
trations has been a fraught political
battle, particularly in the United States
where it has been front page news for
many years. Within the last few weeks
the US Senate voted 51 to 50 (with Vice
President Pence casting the tiebreaking
vote) to override the Consumer Finan-
cial Protection Bureau’s Arbitration Rule
which would have prohibited providers
of financial products and services to
consumers from using pre-dispute arbi-
tration agreements to compel consum-
ers to participate in arbitration to resolve
disputes. In Canada, we already have
legislation to protect consumers from
arbitration clauses such as these that
are not really intended to promote arbi-
tration as a more efficient way of re-

\

WILLIAM G. HORTON, C.ARB, FCIARB
Bill practices as an arbitrator and
mediator of Canadian and interna-
tional business disputes. Prior to
establishing his current practice, Bill
served as lead counsel in major
commercial disputes in arbitrations,
mediations and before all levels of
courts, up to and including the
Supreme Court of Canada.

http://wghlaw.com/

solving disputes, but to shut down ac-
cess to class actions. But what about
non-consumer claims which are often
indistinguishable from consumer
claims, as the Wellman case dramati-
cally demonstrates. In such cases, in-
adequate as they might be in many re-
spects, class actions when certified by
the courts usually offer the only effec-
tive method of providing a remedy. They
are also the only effective way of
achieving one of the major policy goals
of class proceedings legislation, i.e.
modifying corporate behaviour.

As Judge Richard Posner of the Sev-
enth Circuit Court of Appeals in the
United States once observed “The real-
istic alternative to a class action is not
17 million individual suits, but zero indi-
vidual suits, as only a lunatic or a fa-
natic sues for $30.” The same is often
true when arbitration is the only alterna-
tive. Those who care about arbitration
and its use as an effective form of dis-
pute resolution should be concerned
about its misuse to achieve the oppo-
site objective. One of the risks created
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These two useful guides from the

or business context.

ADR Institute of Canada are excellent
reference manuals for ADR practitioners.
Those wishing to supplement their training will find

them to be an invaluable educational resource. They

familiarize anyone wishing to understand the

Are the Arbitration and Mediation Handbooks
part of your resource library?

are also superb primers and a great resource to

arbitration and/or mediation process in a commercial

ORDER YOUR COPIES TODAY

Order: ADRIC Store
Call:  416-487-4733 or 1-877-475-4353

by tolerating such abuse is the risk that,
in the process of righting that wrong,
the courts will erode some of the prin-
ciples that are very much needed to
protect arbitration when it is undertaken
for more legitimate purposes.

Also in this edition, | highly commend
to you the article by Eric K. Slone
on the professional life and contri-
butions of the legendary arbitrator and
mediator (not to mention counsel) Mar-
tin Teplitsky, who passed away in 2016.
How often do we wish, particularly in
the early years of our careers, that we
could follow one of the giants in our field
around and see how they do what they
do. Teplitsky was an innovator and, in
many ways, a creator of the ADR land-
scape we enjoy in Canada today. Eric
Slone gives us brilliant and highly read-
able insights into his philosophy and
methods.

In her article on Quebec’s new rules on
expert evidence, Sara Nadeau-Séguin
explains and discusses that province’s
new initiative to encourage parties in-
volved in litigation to use a single ex-
pert. This solution has often been pro-
posed and discussed as a way of
addressing the seemingly insoluble
problem of experts providing opinions,
all said to be completely independent

and objective, which nevertheless di-
verge exponentially as to their conclu-
sions. With its new rules, Quebec ini-
tiates an experiment to see whether a
single expert jointly retained by the par-
ties may be able to address the prob-
lem. Will it work? Read this very thought-
ful article on the subject.

Another perennial issue in dispute reso-
lution is the question of cultural differ-
ences. Often these differences are over-
looked at the stage when we acquire
our ADR training. Verlyn F. Francis has
contributed a thought provoking ar-
ticle on how the issue of culture
arises when teaching dispute reso-
lution in a multi-cultural environment.
The diversity of our society is now a
well established fact. This article
reminds us of the need to scrutinize
our pre-conceptions regarding dis-
pute resolution to ensure that what we
take to be universal truths and in-
sights are not in fact a product of
our particular social, racial and cul-
tural antecedents.

Rounding out this edition is an article
by Paul Ivanoff and Lauren
Tomasich reporting on two recent
decisions of the Supreme Court of
Newfoundland and Labrador involv-
ing lien claims in construction dis-
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putes. The cases involved the relation-
ship between court proceedings and
arbitration, a crucial issue on which the
reputation of Canada and its provinces
as acceptable venues for the resolution
of commercial disputes rests.

| hope you enjoy this edition and, as
always, that you will consider contrib-
uting an article to a future edition on
any interesting subject or case relating
to dispute resolution which crosses
your path. #&

e William G. Horton, C.Arb, FCIArD,
William G. Horton Professional
Corporation, Toronto

e Melissa N. Burkett, B.A. Adv.,
LL.M., Osler, Hoskin & Harcourt
LLP, Calgary

e MaryComeau, LL.B., Norton
Rose Fulbright Canada LLP,
Calgary

e StephenL.Drymer, Woods LLP,
Montreal

e Dr. Jennifer L. Schulz, B.A.,
LL.B., M.Phil,, S.J.D., Winnipeg
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THE STANDARD OF REVIEW IN
COMMERCIAL ARBITRATION:
AMOVING TARGET?

The standard of review on commercial
arbitration decisions has been in a state
of flux in the last year. The standard of
review on commercial arbitration deci-
sions has been in a state of flux in the
last year. The extent to which the rea-
sonableness standard applies to ques-
tions of mixed fact and law and the ex-
tent to which an extricable question
of law can be extracted from mixed
guestions has been the subject of
much legal debate. This has now
been clarified in the recent decision
of Teal Cedar Products v. British Co-
lumbia, 2017 SCC 32 (“Teal Cedar”),
where the Supreme Court provides a
number of important new clarifications
which lend strong support to arbitration.
The road traveled in the last year as it
relates to the standard of review is wor-
thy of consideration.

The Supreme Court in Sattva Capital
Corp. v. Creston Moly Corp., 2014 SCC
53,[2014] 2 S.C.R. 633 (“Sattva”) held
that on an extricable question of law,
the standard of review was reasonable-
ness, unless the question is one that
specifically calls for the correctness
standard, such as a constitutional ques-
tion or a question of law of central im-
portance to the legal system as a whole.
The problem with Sattva was that it was
decided under the British Columbia Ar-
bitration Act where the only right of ap-
peal is on a question of law. Until the
release of Teal Cedar, the Supreme
Court had yet to explicitly pronounce
itself on the application of the reason-
ableness standard to questions of mixed
fact and law or on when an extricable
guestion of law could be extracted from
mixed questions. The latter is impor-
tant under some provincial legislation
which only allow appeals on questions
of law.

Following Sattva, the Ontario Court of
Appeal released both Ottawa (City) v.

Coliseum Inc., 2016 ONCA 363 (CanLll)
(“Coliseum”) and Intact Insurance Com-
pany v. Allstate Insurance Company of
Canada, 2016 ONCA 609 (CanLll) (“In-
tact”). Coliseum was an opportunity for
the Ontario Court of Appeal to apply
Sattva. It was heard in first instance
before the Sattva decision was issued,
but decided approximately eight months
after. The Applications Judge in Coli-
seum granted leave to appeal on the
basis that the proposed appeal did raise
extricable questions of law. The Judge
then reversed the arbitral award on the
basis that it was unreasonable. The
Court of Appeal did not deal with the
guestion as to whether the arbitrator had
erred on an extricable error of law. It
reinstated the award, based on its find-
ing that the arbitrator’s interpretation of
the contract was reasonable. The Court
of Appeal made it clear that the stan-
dard of reasonableness would be ap-
plied and that there would be defer-
ence to decisions of adjudicators
chosen by the parties. In the case
of Intact, it was an appeal of an
award issued under a statutory
scheme created under the Insurance
Act. The decision proved to be novel
in that it provides that the administra-
tive law framework found in Dunsmuir
v. New Brunswick, [2008] 1 SCR 190,
2008 SCC 9 (CanLll) (“Dunsmuir®) ap-
plies to all appeals of arbitral decisions.
The application of the appellate stan-
dard of review in Housen v. Nikolaisen,
[2002] 2 S.C.R. 235, 2002 SCC 33
(“Housen”) to questions of mixed fact
and law was finally abandoned in
Ontario with Intact.

Much like it did in Coliseum, the Court
of Appeal in Intact held that there is a
presumption that the standard of review
on all arbitration decisions is that of rea-
sonableness unless there is an extri-
cable question of law in which case
Sattva applies. Sattva calls for a cor-
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rectness standard on a constitutional
guestion or a question of law of central
importance to the legal system as a
whole and outside the adjudicator’s ex-
pertise. As stated in Dunsmuir, the stan-
dard of reasonableness is concerned
with the existence of justification, trans-
parency, and intelligibility within the
decision-making process and with
whether the decision falls within a range
of possible, acceptable outcomes which
are defensible in respect of the facts
and the law. The standard of reason-
ableness also allows for multiple con-
flicting results, all of which falls within
the confines of the standard: Chriscan
Enterprises Ltd. v. St. Pierre, 2016
BCCA 442 (CanLll); Ottawa (City) V.
Coliseum Inc., 2016 ONCA 363 (Ont.
C.A)). On the other hand, when apply-
ing the correctness standard in respect
of constitutional questions or questions
of law that are of central importance to
the legal system, for example, a review-
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ing court will not show deference to the
arbitrator; it will rather undertake its
own analysis of the question and
decide whether it agrees with the de-
termination of the arbitral award; if
not, the court will substitute its own
view and provide what it believes is
the correct answer.

Intact was not well received by the ar-
bitration community. The arbitration
community was divided on the scope
of its application, with some in the arbi-
tration community wanting to circum-
scribe its application to only mandatory
arbitrations created under the Insurance
Act and not to commercial arbitrations
at large. The distinction was grounded
on the belief that a statutorily mandated
arbitration attracted a standard of review
that was different from that of a com-
mercial arbitration where the parties had
consensually agreed to arbitration.
Some courts in Ontario even ignored
Intact and continued to apply the ap-
pellate standard in Housen to questions
of mixed fact and law. The reasons for
the resistance on the part of the arbitra-
tion community is that under Housen,
which applies to civil cases, the stan-
dard of review on a mixed question of
fact and law is that of palpable and over-
riding errors and correctness on an ex-
tricable legal question. Thus, there are
differences in the standard of review of
these two legal matrixes.

Following Intact, the Supreme Court
released Teal Cedar. The case con-
cerned the quantum of compensation
that British Columbia owed to Teal Ce-
dar, a forestry company when the latter’s
access to Crown land was reduced fol-
lowing a number of changes under the
Revitalization Act. The dispute concern-
ing the amount of compensation that
was owed to Teal Cedar was subse-
quently referred to arbitration under Brit-
ish Columbia’s Arbitration Act. The Su-
preme Court, in this case, re-affirmed
Sattva and provided some clarifications
on its application. Firstly, the Court
again held that the standard of review
applicable to arbitration awards is al-
most always reasonableness unless the
appeal raises a constitutional question
or a question of law of central impor-
tance to the legal system as a whole.

This statement of the law is not new,
although the arbitration community now
has clear confirmation with Teal Ce-
dar that the standard of reasonable-
ness applies to all arbitration deci-
sions, regardless of whether it is a
guestion of law or a question of mixed
fact and law. The majority, in this case,
applied the reasonableness standard to
the arbitrator’s interpretation of provin-
cial legislation, adopting a deferential
standard of review consistent with court
review of administrative decisions un-
der Dunsmuir. This is an important con-
clusion in that prior to Teal Cedar,
there were some in the arbitration
community that believed that the
standard of reasonableness could
not apply to statutory interpretations.
Again, this stands in contrast to civil
cases before the courts where legal
guestions (including extricable ques-
tions of law) are reviewed for cor-
rectness. As it relates to the inter-
pretation of a settlement agreement,
the Court held that it was a question of
mixed fact and law which also attracted
a reasonableness standard. Secondly,
the Supreme Court held that in the arbi-
tration context, the applicable standard
of review is not to be determined solely
by the nature of the question that the

court is reviewing. The Court warns
against creative lawyers formulating
extricable questions of law in order to
gain access to an appeal right. The is-
sue of what constitutes a genuine ex-
tricable question of law as opposed to
a question of law that only attempts to
gain access to the right of appeal. In
any event, the consequence Teal Ce-
dar is that the scope of review on what
is said to be an extricable question of
law has been narrowed.

The result of Teal Cedar is that we now
have confirmation that the administra-
tive law framework found in Dunsmuir
applies to all appeals of commercial
arbitration decisions, be they on ques-
tions of law or on questions of mixed
fact and law. The reasonableness stan-
dard even applies to statutory interpre-
tations of arbitrators. The second point
is that the exercise of identifying an
extricable question of law from mixed
guestions may be more challenging for
counsel in that courts will be reticent to
accept them unless they are genuine
guestions of law. Access to the courts
on arbitration award has been further
reduced, which may not be a bad thing
if arbitration is to be a viable alternative
to the courts. &
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IS CANADA READY FOR CLASS ARBITRATION?

A Discussion about the
Implications of the Ontario
Court of Appeal decision in
Wellmanv. TELUS
Communications Company*

INTRODUCTION

Many consumer agreements in Canada
contain arbitration clauses that require
any dispute arising from the con-
sumer transaction to be determined
by way of private arbitration. These
clauses often also preclude any form
of class dispute resolution. In recent
years, most Canadian jurisdictions have
enacted consumer protection legislation
that effectively overrides such clauses.!
Consequently, Canadian consumers,
notwithstanding any contractual com-
mitment to the contrary, may resort to
the courts in the event of a dispute with
a supplier, including by way of class
action. But what happens when the liti-
gation includes non-consumers, who are
subject to the same contract with the
supplier as the consumers, but to whom
the consumer protection legislation does
not apply?

This question raises important legal and
policy considerations as, generally
speaking, domestic arbitration legisla-
tion requires the courts to stay any
court proceeding in respect of a matter
that the parties have agreed to submit
to arbitration. Canadian appellate
courts, but not yet the Supreme Court
of Canada, have grappled with whether
to permit the entire class action to pro-
ceed or to stay the non-consumer
claims in favour of arbitration while the
consumer claims continue. What has
emerged is an apparent bright line rule
that precludes such a partial stay, as
most recently seen in the Ontario Court
of Appeal’s decision in Wellman v.
TELUS Communications Company.?
Citing the usual concerns about a mul-
tiplicity of proceedings, which impair
judicial efficiency and risk inconsistent
findings, Wellman appeared to follow an
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land use planning and development
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earlier Ontario Court of Appeal decision,
Griffin v. Dell Canada Inc.® The effect
of this jurisprudence is to allow non-
consumer claims to avoid being deter-
mined by way of arbitration on the ba-
sis that they are sheltered under
legislation that applies only to consum-
ers. Subject to one important caveat, it
would seem that the policy objective of
encouraging parties to private arbitra-
tion has thus been judicially eroded.

This caveat comes courtesy of the con-
curring opinion of Justice Blair in
Wellman. The Wellman Court had been
asked to opine on whether the Griffin
analysis as it applies to mixed con-
sumer and non-consumer class actions
had been overtaken by the Supreme
Court of Canada’s intervening decision
in Seidel v. TELUS Communications
Inc.* While all three judges agreed that
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Seidel had not overruled Griffin, Justice

Blair expressed reservations about the

correctness of Griffin, raising two fun-

damental questions:

(1) Did the court in Griffin give appropri-
ate weight to the policy objectives
of encouraging parties to resolve
their disputes through private arbi-
tration and to support their contrac-
tual agreements to do so?

(2) Ought non-consumers be entitled to
“sidestep” substantive and statutory
impediments to proceeding in court
with an arbitral claim “by the simple
expedient” of adding consumer
claims to their action?

In this paper, we explore these issues
and seek to resurrect an idea that has
received some attention in the past but
thus far has not materialized — class
arbitration. While this proposed solution
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has its own challenges, it seems to be
best equipped to foster the seemingly
competing policy objectives of promot-
ing access to justice, improving judi-
cial economy and supporting contrac-
tual agreements favouring arbitration.

THE LEGISLATIVE CONTEXT

(A) STAY PROVISIONS IN
DOMESTIC LEGISLATION

The starting point for this discussion is
domestic arbitration legislation that is
fairly uniform across Canada.® In par-
ticular, most Canadian jurisdictions have
enacted provisions, such as s. 7 of
Ontario’s Arbitration Act, 1991, S.O.
1991, c. 17 (the “Ontario Arbitration
Act”) whose overriding legislative intent
is to promote arbitration.®

STAY

7 (1) If a party to an arbitration agree-
ment commences a proceeding in
respect of a matter to be submitted
to arbitration under the agreement,
the court in which the proceeding is
commenced shall, on the motion of

another party to the arbitration agree-
ment, stay the proceeding.

EXCEPTIONS

(2) However, the court may refuse
to stay the proceeding in any of the
following cases:

1. A party entered into the arbi-
tration agreement while under
a legal incapacity.

2. The arbitration agreement is
invalid.

3. The subject-matter of the dis-
pute is not capable of being the
subject of arbitration under
Ontario law.

4. The motion was brought with
undue delay.

5. The matter is a proper one for
default or summary judgment.

ARBITRATION MAY CONTINUE

(3) An arbitration of the dispute
may be commenced and continued
while the motion is before the court.

EFFECT OF REFUSAL TO STAY
(4) If the court refuses to stay the
proceeding,
(@ no arbitration of the dispute
shall be commenced; and

(b) an arbitration that has been
commenced shall not be con-
tinued, and anything done in
connection with the arbitration
before the court made its de-
cision is without effect.

AGREEMENT COVERING

PART OF DISPUTE

(5) The court may stay the proceed-
ing with respect to the matters dealt
with in the arbitration agreement and
allow it to continue with respect to
other matters if it finds that,

(@) the agreement deals with only
some of the matters in respect
of which the proceeding was
commenced; and

(b) itis reasonable to separate the

matters dealt with in the agree-
ment from the other matters.”

NO APPEAL
(6) There is no appeal from the
court’s decision. [emphasis added]

It is apparent that s. 7 is akin to a
rulebook that delineates how arbitration
and court proceedings are to relate to
one another, if at all, in circumstances
where party Aand party B have entered
into an arbitration agreement:

1. The overarching principle is that
the courts must stay any pro-
ceeding in respect of a matter
to be submitted to arbitration
under an arbitration agree-
ment;8

2. The courts can deviate from
this rule only in very limited cir-
cumstances (none of which
applied in Griffin or Wellman);®
and

3. Where A has commenced a
court proceeding against B in
respect of matters that were
supposed to be submitted to
arbitration, along with other
matters not so to be submit-
ted, the courts may grant a par-
tial stay, if it would be reasonable
to separate the matters.°

To foreshadow our analysis, neither
Griffin nor Wellman dealt with the party
A and party B paradigm that is the foun-
dation of s. 7. Instead, the courts in
those cases, while applying s. 7(5),

were in fact dealing with not only the
relationship between Aand B (non-con-
sumers) but also Aand C (consumers),
who had their own, independent, con-
tractual relationship with the supplier.
Essentially, the courts appear to have
ignored the rule of contractual privity
upon which all domestic arbitration leg-
islation is premised. For example, while
the Ontario Arbitration Act defines “ar-
bitration agreement” with reference to
two or more parties, itis also clear that
only one contract between those par-
ties is contemplated. To the extent that
multiple contracts and resulting arbitra-
tions are involved, the Ontario Arbitra-
tion Act also makes it clear that these
matters remain separate unless ex-
pressly consolidated (under s. 8). It
would appear that the courts’ analysis
in Griffin and Wellman assumed that
“other matters” in s. 7(5) of the Ontario
Arbitration Act applies not only to mat-
ters arising between A and B but hun-
dreds or thousands of additional con-
tracts, i.e., Aand C, Aand D, etc."

(B) CONSUMER CLASS ACTIONS
AND ARBITRATION PROVISIONS

Disputes such as the one at issue in
Wellman are not new. In early 2002,
Justice Nordheimer dealt with a class
action in which it was alleged that the
defendant had charged customers full
internet rates notwithstanding that
internet service had allegedly been in-
terrupted or slow: Kanitz v. Rogers
Cable Inc.*? As in Wellman, the contract
contained a mandatory arbitration
clause and the defendants successfully
moved for a stay under s. 7(1) of the
Ontario Arbitration Act. During the course
of his analysis, Justice Nordheimer made
a number of observations that bear di-
rectly on this discussion.

Justice Nordheimer found that class
proceedings legislation and domestic
arbitration legislation engage different
public policies (access to justice and
encouraging appropriate dispute reso-
lution). He also noted there was no rea-
son to prefer one over the other and that
in any event the legislation did not have
to be interpreted in a manner such that
it conflicted. He justified his reasoning,
in part, on the preferability analysis to
be undertaken by a court being asked
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to certify a proceeding as a class
action. This preferability require-
ment was intended to capture the
guestion of whether a class proceed-
ing would be preferable when compared
to other procedures, including, in Jus-
tice Nordheimer’s view, class arbitra-
tion.* This may be inferred from his
comment that s. 20 of the Ontario Arbi-
tration Act would appear to permit an
arbitrator to consolidate a number of
individual arbitrations which raise the
same issue.'* Justice Nordheimer did
not refer to s. 8(4) of the Ontario Arbi-
tration Act, which permits the court to
consolidate multiple arbitrations “on the
application of all of the parties”.*® In any
event, Justice Nordheimer was clearly
alive to the possibility of individual ar-
bitrations effectively being converted
into one class arbitration. Justice
Nordheimer also found that such a pro-
cess would save time and expense for
all parties and that this would militate
against the argument that a private ar-
bitration clause operates as an “eco-
nomic wall”, barring consumers from
effectively seeking relief against a sup-
plier.’® As discussed below, this view
was rejected by all levels of court in
Griffin and Wellman. (Surely, Justice
Nordheimer’s elevation to the Ontario
Court of Appeal this month adds another
interesting twist to this story.)

Three years after Kanitz, the Ontario
Consumer Protection Act, 2002, S.O.
2002, c. 30, Sched. A (“Ontario CPA")
came into force. Sections 7 and 8,
which have similar counterparts in other
provinces,*” are of particular significance:

NO WAIVER OF SUBSTANTIVE

AND PROCEDURAL RIGHTS

7 (1) The substantive and procedural

rights given under this Act apply

despite any agreement or waiver to

the contrary.

LIMITATION ON EFFECT OF TERM
REQUIRING ARBITRATION

(2) Without limiting the generality of
subsection (1), any term or acknowl-
edgment in a consumer agreement
or arelated agreement that requires
or has the effect of requiring that dis-
putes arising out of the consumer
agreement be submitted to arbitra-
tion is invalid insofar as it prevents

a consumer from exercising a right
to commence an action in the Su-
perior Court of Justice given under
this Act.

PROCEDURETO

RESOLVE DISPUTE
(3) Despite subsections (1) and
(2), after a dispute over which
a consumer may commence
an action in the Superior Court
of Justice arises, the con-
sumer, the supplier and any
other person involved in the
dispute may agree to resolve
the dispute using any proce-
dure that is available in law.

SETTLEMENTS OR DECISIONS

(4) A settlement or decision that
results from the procedure
agreed to under subsection (3)
is as binding on the parties as
such a settlement or decision
would be if it were reached in
respect of a dispute concern-
ing an agreement to which this
Act does not apply.

NON-APPLICATION OF
ARBITRATION ACT, 1991
(5) Subsection 7 (1) of the Ar-
bitration Act, 1991 does not
apply in respect of any pro-
ceeding to which subsection

(2) applies unless, after the dis-

pute arises, the consumer

agrees to submit the dispute
to arbitration.

CLASS PROCEEDINGS
8 (1) A consumer may com-
mence a proceeding on behalf
of members of a class under
the Class Proceedings Act,
1992 or may become a mem-
ber of a class in such a pro-

ceeding in respect of a dispute
arising out of a consumer

agreement despite any term or
acknowledgment in the con-
sumer agreement or a related
agreement that purports to pre-
vent or has the effect of pre-
venting the consumer from
commencing or becoming a

member of a class proceeding.
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PROCEDURE TO RESOLVE

DISPUTE
(2) After a dispute that may
result in a class proceeding
arises, the consumer, the sup-
plier and any other person in-
volved in it may agree to resolve
the dispute using any proce-
dure that is available in law.

SETTLEMENTS OR DECISIONS

(3) Asettlement or decision that
results from the procedure
agreed to under subsection (2)
is as binding on the parties as
such a settlement or decision
would be if it were reached in
respect of a dispute concern-
ing an agreement to which this
Act does not apply.

NON-APPLICATION OF

ARBITRATION ACT, 1991
(4) Subsection 7 (1) of the Ar-
bitration Act, 1991 does not
apply in respect of any pro-
ceeding to which subsection
(1) applies unless, after the dis-
pute arises, the consumer
agrees to submit the dispute
to arbitration.

While the outcome in Kanitz would have
been different had these provisions then
been in effect, Justice Nordheimer’s
discussion of the various policy con-
siderations and his views on class arbi-
tration remain particularly apt.

POST-2005 DECISIONS

The interface between provisions simi-
lar to s. 7(5) of the Ontario Arbitration
Act and sections 7 and 8 of the Ontario
CPA spawned the decisions in Griffin
and Wellman, amongst others.

The relevant facts in Griffin were as fol-
lows: A non-consumer brought a class
action against Dell, seeking damages
for defective laptops. The standard form
sales agreement contained a manda-
tory arbitration clause that also restricted
any arbitral proceeding to the individual
consumer and Dell. Presumably in re-
sponse to Dell’'s motion to stay the pro-
ceeding in favour of arbitration, and to
engage the Ontario CPA, the non-con-
sumer plaintiffs moved to expand the
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class to include consumers. The record
before the court indicated that 70% of
the plaintiffs were consumers and 30%
were non-consumers.

Citing s. 7(5)(b) of the Ontario Arbitra-
tion Act, the court found that it would
not be reasonable to separate the con-
sumer from the non-consumer claims
such that a partial stay ought not to be
granted.® The court found that granting
a partial stay would lead to inefficiency,
a potential multiplicity of proceedings,
and added cost and delay, all of which
would be contrary to s. 138 of the Courts
of Justice Act (“CJA").*® The court also
found that since the consumer claims
“dominate[d]” (ie. 70%), it was reason-
able that the remaining claims should
follow the same procedural route as the
consumer claims.? Potentially contra-
dicting that finding, the court was also
concerned that a partial stay would re-
quire an examination of each claim and
a determination of whether it was a con-
sumer or non-consumer claim. The court
accepted the evidence that individual
arbitration claims would be too costly
to prosecute,? such that a stay of any
of the claims would not result in them
being arbitrated and that, in reality, a
stay would “clothe” Dell with immunity
from liability for defective goods.?

These reasons do raise a number of
guestions, some of which Justice Blair
seems to have adverted to in Wellman.
Does s. 7(5)(b) of the Ontario Arbitra-
tion Act really involve asking whether it
would be reasonable to separate the
consumer from the non-consumer
claims? This approach assumes mul-
tiple arbitration agreements between two
or more parties when the express lan-
guage of s. 7 seems to contemplate only
one agreement between two or more
parties, and claims arising in connec-
tion with this singular agreement, as well
as other claims involving the same con-
tracting parties. As Justice Blair pointed
out, correctly we think, s. 7 of the
Ontario Arbitration Act “appears to ad-
dress circumstances relating to a single
arbitration agreement, and not the in-
terconnection between a number of such
agreements involving different par-
ties”.2 Certainly, the underlined portions
of s. 7 (set out above) would support

this view.

The next difficulty relates to s. 138 of
the CJA. Presumably, the CJA deals
with legal proceedings before the courts,
and not private arbitrations. Accordingly,
when considering a partial stay motion
under s. 7(5) of the Ontario Arbitration
Act, the fact that the consequence of
granting a stay would be a class action
(before the courts) and one or more pri-
vate arbitrations (not before the courts),
should be neutral. One class action and
one or more arbitrations does not entail
a multiplicity of “legal proceedings”
within the meaning of s. 138 of the CJA.
As such, s. 7 of the Ontario Arbitration
Act and s. 138 of the CJA do not need
to be interpreted as being in conflict with
one another.

It is also unclear, at best, why a partial
stay would result in added cost and
delay. One of the advantages of arbi-
tration is that it is typically faster and
often cheaper than court proceedings.
Arbitration, particularly ad hoc arbitra-
tion, can be tailored to take into account
the claimant’s lack of resources. As
Justice Nordheimer observed in Kanitz,
s. 20 of the Ontario Arbitration Act con-
fers broad power on the tribunal to de-
termine any procedure to be followed in
the arbitration, so long as basic rules
of equal and fair treatment of the par-
ties are observed.?

The impact of the court’s determination
that the consumer claims “dominate[d]”
the non-consumer claims raises other
concerns. What if only 51% of the plain-
tiffs were consumers? 49%? 33%? In
any event, as the record disclosed in
Griffin, it was already known that 70%
of the plaintiffs were consumers, so it
is unclear why, as the court cautioned,
any further examination of the claims
was necessary to determine who was a
consumer and who was not.

All of this is to suggest that Griffin can-
not have been intended to introduce a
rule of general application to the effect
that a partial stay would never be
granted in class actions involving both
consumer and non-consumer claims,
thereby defeating the legislative intent
of s. 7(5) of the Ontario Arbitration Act.

Indeed, the court in Griffin considered
whether class arbitration was reason-
able in the circumstances, and con-
cluded otherwise:
It is important to note in this regard
that Dell’s arbitration clause not only
requires all claims to be arbitrated,
but also provides that “[t]he arbitra-
tion will be limited solely to the dis-
pute or controversy between Customer
and Dell”, thereby precluding the pos-
sibility of a class arbitration. | would
have found Dell's position much
more persuasive had Dell been pre-

pared to submit to an arbitration that
would allow for the efficient adjudi-

cation of the claims on a group or
class basis. However, in oral argu-
ment, Dell’s counsel confirmed that
his client would insist upon the en-
forcement of this provision and re-
sist any attempt before an arbitrator

to join together the claims of a group
or class of consumers.?®

It would appear, then, that Griffin sim-
ply turned on its own specific facts, and
the court’s views on class arbitration
were greatly affected by Dell’s position.
It would be difficult to imagine the same
outcome had Dell agreed to class arbi-
tration, for example. Yet, from Griffin
emerged what appears to be a bright
line rule for determining whether the
courts should grant a partial stay of non-
consumer claimsina class proceeding.

A little more than one year after Griffin
was decided the Supreme Court of
Canadareleased its reasons in Seidel.
The case arose in British Columbia,
which does not have an equivalent of
s. 7(5) of the Ontario Arbitration Act.
British Columbia’s consumer protection
legislation is also different. The relevant
facts were that consumer and non-con-
sumer plaintiffs had sought class certi-
fication of their claims against TELUS
for unfair billing practices. TELUS ap-
plied for a stay of all claims on the
grounds that the arbitration agreement
precluded the court proceeding.?” The
Court of Appeal for British Columbia
granted the stay, reasoning that British
Columbia’s consumer protection legis-
lation did not expressly exclude arbitral
jurisdiction in the consumer context,
and that the competence-competence
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principle required that a challenge to the
existence, validity and scope of an ar-
bitration agreement be brought before
the arbitrator in the first instance.?®

On further appeal, Justice Binnie, writ-
ing for a 5-4 majority, varied this result
and ordered a partial stay. In his view
the British Columbia legislature had
clearly delineated which consumer
claims could proceed in the courts, and
by way of class action, notwithstand-
ing contractual language to the con-
trary, and which could not (and there-
fore needed to be arbitrated). Justice
Binnie specifically turned his mind
to the very same concerns that had
persuaded the court in Griffin not to grant
a partial stay, commenting:
On the other hand, | would uphold
the stay in relation to her other claims
which may, if she pursues them, go
to arbitration. This may lead, if the
arbitration is proceeded with, to bi-
furcated proceedings. Such an out-
come, however, is consistent with
the legislative choice made by Brit-
ish Columbia in drawing the bound-
aries of s. 172 [of the Business
Practices and Consumer Protection
Act “BPCPA"]] as narrowly as it did.?®
[emphasis added]

Given that the policy objectives under-
lying s. 172 of the BPCPA and ss. 7
and 8 of the Ontario CPA are substan-
tially the same, the different outcomes
in Griffin (no partial stay) and Seidel
(partial stay) are difficult to rationalize.
The latter, we suggest, is more closely
aligned with Justice Nordheimer’s think-
ing in Kanitz.

It was hardly surprising, then, that
TELUS, when confronted with the
claims advanced against itin Wellman,
argued that a partial stay of the non-
consumer claims should issue, since
Seidel had essentially overtaken Grif-
fin. In Wellman, TELUS conceded that
the relevant arbitration agreement was
void as against the consumer plaintiffs
(which, as in Griffin, comprised 70% of
all plaintiffs), but argued that the non-
consumer claims should be stayed pur-
suant to the reasoning in Seidel. The
motions judge, determined that section
7(5) of the Ontario Arbitration Act “per-

mits the court to deny a partial stay
where one party is subject to an arbi-
tration clause and another party is not™°
and “[p]ursuant to Griffin, this discretion
may be exercised to allow non-con-
sumer claims (that are otherwise sub-
ject to an arbitration clause) to partici-
pate in a class action, where it is
reasonable to do s0.™! In her view, es-
sentially for similar reasons as in Grif-
fin, a partial stay should be refused.

The sole issue on appeal was whether
the Griffin analysis and framework for
determining whether a partial stay of
proceedings should be granted had been
overtaken by Seidel. The majority deci-
sion, penned by Justice van Rensburg,
concluded that Seidel had not overtaken
Griffin. In fact, the court concluded that
“Griffin is consistent in principle with
Seidel but was decided in a different
legislative context”.®2 According to the
court’s analysis, s. 7(5) of the Ontario
Arbitration Act reflects a legislative
choice (not present in British Columbia)
that confers a judicial discretion “to
refuse to enforce an arbitration clause
that covers some claims in an action
when other claims are not subject to
domestic arbitration”.*

COMMENTARY

Is the current state of the law satisfac-

tory? We expect that the answer to this

guestion depends on one’s views re-

garding arbitration. Griffin suggested

that the following factors are relevant

to the partial stay analysis:

i. Whetherconsumer claims “dominate”;*

ii. Whether the specific liability and
damage issues can be administered
effectively in arbitration;*

iii. Whether the arbitration agreement
provides for class arbitration;* and

iv. The willingness of the non-consum-
ers and the supplier to submit to
class arbitration.®” (Interestingly, in
Wellman, the issue as to TELUS’
willingness to submit to class arbi-
tration appears not to have arisen.
One wonders if that would have
changed things.)

We offer the following food for thought
as this issue will undoubtedly need fur-
ther refinement, particularly in light of
Justice Blair’s opinion in Wellman.

As mentioned earlier, the dominance
criterion is not without its challenges.
Suppose there is a class action where
70% of the class members are non-con-
sumers. Applying the dominance crite-
rion, a partial stay should issue. But
what if the arbitration agreement regard-
ing this non-consumer class did not pro-
vide for class arbitration and the claims
were required to be heard individually?
In the event of a partial stay there would
be many individual arbitrations. Accord-
ing to the courts’ views expressed to
date, this would engage a new concern:
namely a multiplicity of proceedings
within the meaning of s. 138 of the CJA.
That very concern, however, was not
one shared by the majority in Seidel.

The inherent danger of the current
framework, in that it relies on notions
of “dominance” and the application of
s. 138 of the CJA (or similar legislation),
is that it is inconceivable to imagine a
scenario where non-consumer claims
will ever be stayed under s. 7(5) of the
Ontario Arbitration Act (or equivalent).
Given that s. 7(5) of the Ontario Arbi-
tration Act uses a reasonableness test,
one additional factor — previously not
considered — ought to play a role: the
parties’ reasonable expectations. Any
supplier aware of consumer protection
legislation would presumably know that
any mandatory arbitration clause would
be invalid against consumers. But by
the same token, the supplier — and the
sophisticated non-consumer alike —
must be taken to have understood their
arbitration agreement as binding on both
parties. In some way, this approach is
consistent with the majority approach
in Seidel that found it perfectly accept-
able to have multiple proceedings, es-
sentially because this was the result
the legislature favoured. Yet, under Grif-
fin and Wellman, with the introduction
of even one consumer claim, the risk is
that non-consumer claims become shel-
tered under consumer protection legis-
lation. Certainly Justice Blair appears
to have had some misgivings when he
guestioned a litigant’s right to add con-
sumer claims to non-consumer claims
in order to “wrap [...] all claims in the
cloak of a class proceeding”.%®

Is there a way to harmonize these
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seemingly competing values? Class
arbitration in Canada has been a topic
of lively discussion for many years. One
of the co-authors has previously hy-
pothesized as to what legislative land-
scape and/or judicial authority would be
required for class arbitration to take root
in Canada.*® Kanitz and Griffin left open
this possibility. Perhaps it is time to
embrace the idea of class arbitration
which is well entrenched south of the
border. At the very least a fulsome de-
bate is in order.

In an era where judicial resources are
scarce,”® it would seem appropriate to
encourage class arbitration wherever
possible. Consider in this context the
broad wording of s. 25(1)(c) of the
Ontario Class Proceedings Act, 1992,
S0 1992, c.6 (the “Ontario Class Pro-
ceedings Act”) that appears to permit
arbitration of individual issues after the

common issues are determined, pro-
vided that the parties agree. Further, s.
12 of the Ontario Class Proceedings Act
confers tremendous power on the court
to make any order it considers appro-
priate respecting the conduct of a class
proceeding to ensure its fair and expe-
ditious determination and, for that pur-
pose, may impose such terms on the
parties as it considers appropriate. Why
not order the class arbitration of non-
consumer complaints?* This would be
particularly apt where the supplier and
the non-consumers are willing to sub-
mit to class arbitration, regardless of
the wording of their arbitration agree-
ment, as the Court appears to have
contemplated in Griffin.

Where this is all headed remains un-
clear. Certainly Justice Blair has
breathed some interesting life into the
conversation. Some will argue that the

outcomes in Griffin and Wellman were
pragmatic and therefore acceptable.
Others will want to better understand
why a contractual agreement can be
overridden by a statute that does not
govern the contract. We hope that this
paper at least contributes to a healthy
discussion. On August 30, 2017,
TELUS did its part to keep the conver-
sation alive, filing an application for
leave to appeal the Ontario Court of
Appeal’s judgment to the Supreme
Court of Canada. If leave is granted,
the Court’s final decision may be ex-
pected to have far reaching conse-
guences on consumer and non-con-
sumer class actions alike and, perhaps,
even usher in a framework for class ar-
bitration in Canada.

The authors would like to thank Nadia Kadri,
Student-at-law at Dentons Canada LLP, for
her contributions to this publication. #

*

To be published in the 2017 Fall/Winter Edition of the Canadian Arbitration and
Mediation Journal.
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BREAKING ALL THE RULES

Reflecting on the thought-provoking and
controversial views of Martin Teplitsky
on mandatory mediation, facilitative
mediation and evaluative mediation.

(This paper is an updated version of a reflective journal written in 2003 as part of
the author’s course work in the Advanced Mediation section of his Osgoode Hall
LL.M.(ADR) degree. Martin Teplitsky, Q.C. died in 2016 with a reputation as one of
the great mediators, arbitrators and lawyers of his time. The republishing of this

paper is dedicated to his memory. )

In June 2003, while working on my
LL.M.in ADR at Osgoode, | was able to
spend a social evening with my old
mentor, law partner and friend, Martin
(Marty) Teplitsky, Q.C.

Teplitsky was my first year Torts pro-
fessor at Osgoode in 1975. When he
eventually concluded that he was not
cut out for a career of law teaching, he
returned to litigation practice, though not
without first recruiting some of his
graduating students (including me) to
join his fledgling firm. | articled with him
in 1978-9 and joined him as an associ-
ate in 1980. | practised full time with
what was by then “Teplitsky Colson”
until my move to Nova Scotia in 1989.

My years with Teplitsky coincided with
his emergence as one of Ontario’s pre-
eminent labour arbitrators and media-
tors. | had occasion to observe him in
action, and to get the inside scoop on
his activities and reflections. Marty was
an uncommon sort of arbitrator and
mediator. Unlike many active arbitrators,
he was a man of very few words. | know
because | sometimes copy edited his
terse awards. His approach was to an-
swer the question put to him in as few
words as possible. He did not write with
the hope of being published in the
Labour Arbitration Cases, and was
scornful of those who did. As such his
awards were infrequently published. As
a mediator, he was fearless, flamboy-
ant and occasionally downright quirky.
On one memorable occasion in the
1980’s, with a police strike looming, he

insisted that the bargaining representa-
tives hold their weekend sessions in
New York because he had promised to
take his son to some crucial Blue Jays
games at Yankee Stadium.

Although | like to say that ADR is in my
blood, I cannot deny that much of my
inspiration to become an arbitrator and
mediator came from my association with
Teplitsky. Having spent as much time
with him as | did from 1978 to 1989, it
is inescapable that something of the
man would have rubbed off on me. Of
course, | have never lost sight of the
fact that my personality is very differ-
ent from Teplitsky’s, and | could never
pull off his shtick in a million years.

In many ways Teplitsky was unique, a
marvellous “one-off.” Even his detrac-
tors would not deny his popularity and
influence. Whatever one’s own opinion,
there is value to be had from consider-
ation of his clearly intelligent, influen-
tial and often controversial views.

In the course of the evening in 2003,
Teplitsky succeeded in challenging
much of what | had been reading and
discussing in my LLM courses. | had
expected no less, as | was already fa-
miliar with many of his opinions. He
spoke with admiration and pride of the
then-recent endeavours of an Ontario
judge (former Chief Justice Warren
Winkler), a personal friend (and
Teplitsky might have said disciple) of
his, who had successfully mediated an
issue between Air Canada and its pilots

ERIC K. SLONE, LL.M (ADR], C.ARB
Eric Slone is a practicing arbitrator,
mediator and lawyer in Halifax,
concentrating on labour, family and
commercial cases. He has been a
Board member of the ADR Atlantic
Institute for about 15 years and is a
past president. He articled and then
practiced with the late Martin
Teplitsky, Q.C. from 1979 to 1993.

pending in the Bankruptcy Court. He
delighted in telling me that Winkler had
“hijacked the process” and “broken all
of the rules” that mediation theorists hold
dear. The implication was that Winkler
had succeeded where others with a more
conventional approach would almost
certainly have failed. Teplitsky claimed to
have taught him much of what he knows.

During the evening | had the brainwave
to take a closer look at Teplitsky’s
thoughts as part of the LLM program. |
asked for and received copies of a num-
ber of papers that he had written, both
published and unpublished. | also took
care shortly after our meeting to jot
down as much as | could recall that he
had said that evening.

What emerged was a Reflective Jour-
nal, not a research paper, exploring the
ideas that Teplitsky expressed. No ef-
fort was made to weave them into a
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coherent thesis.

THE TEPLITSKY MODEL

What does it say about mediation as

we study and teach it, when one of the

most sought-after mediators in the
country was heard to make statements
such as the following:

e “My job is to decide what is a rea-
sonable range of settlement and
negotiate with each of the sides un-
til they are in my range.”

* “One of the incentives | use is to
promise each party separately that
if he is the first one to adopt a posi-
tion that is reasonable, | won’t beat
him up for any more. I'll beat up on
the other guy.”

e ‘“Unless you are a good negotiator,
you cannot be a good mediator.”

e “Most parties just want to know
whether their assumptions are cor-
rect. The reason that they haven't
settled already is because each side
has come to believe their own as-
sumptions. Itis human nature. They
will only give up some of their as-
sumptions if someone else whose
opinion they respect tells them that
they are mistaken.”

e “It's not their process to be con-
ducted as they wish. It's my pro-
cess.”

* “In most disputes the parties do not
need a mediator to tell them what
their ‘interests’ are. They already
know that.”

e “Thereasonthat | [or someone else
like me] am brought in is because
parties want or need to settle, either
because of internal or external pres-
sures. | get repeat business because
my cases settle, not because ev-
eryone has had a pleasant experi-
ence.”

There are some facile responses to

these views which immediately spring

to mind, but which are not entirely ad-
equate. One could say:

e “This is just muscle mediation, or
evaluative mediation. It is not the
“real thing”.”

e “The mediation process is broad
enough to encompass many differ-
ent models.”

e “That is part of the merits of media-
tion. There is no one model that fits all.”

Itis probably fair to say that Teplitsky’s
views were moulded largely by his ex-
perience and by his fundamental as-
sumptions about human nature. In “Me-
diating Dangerously,” Kenneth Cloke
offers a number of alternative definitions
for the role of the mediator, according
to the mediator’s view of human nature.
If people are basically bad, he says, a
mediator needs to be forceful, evalua-
tive and directive. If people are basi-
cally good, the mediator needs to be
facilitative, non-directive and concilia-
tory. The intermediate position is that
where basically good people are simply
behaving badly, the mediator needs to
be elicitive and transformative.

In Cloke’s view, mediators who operate
on the evaluative or directive model re-
gard conflict as something to be ended,
whether or not the settlement addresses
the underlying issues that gave rise to
the conflict. By this reckoning, one
might speculate that Teplitsky had a dim
view of human nature and saw his role
as ending a dispute, though not neces-
sarily resolving the conflict that gave
rise to it. | am more inclined to the view
that Teplitsky simply took people at face
value, judging them by their behaviour,
and did not try to see into their souls.

THE SPECIAL CONTEXT OF

LABOUR RELATIONS

It is important to appreciate that as a
mediator, Teplitsky largely operated in
the rough and tumble world of industrial
relations, which has typically been
served by a very pragmatic model of
mediation. The people Teplitsky dealt
with were rarely the principals; they
were professional representatives be-
ing paid to resolve a problem, not to
engage in personal growth. When rep-
resentatives are involved in the process,
the dynamic is invariably different from
those situations where the principals
are directly involved. He would not have
presumed to tell the parties or their law-
yers what their deeper interests were
because if they were half worth their salt
they would already have taken those
interests into consideration. Unions and
management obviously have an inter-
estin their ongoing relationship but are
frequently quite willing to hurt each other
and are often uninterested in actively
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working on that relationship. Unions and
management are stuck with each other,
for better or worse, and may actually
have a perverse sort of interest (or be-
lieve that they do) in maintaining frac-
tious relations.

Someone like Teplitsky was called in
to mediate because a strike was either
looming or already occurring, and a
workable, if not entirely honourable,
solution had to be found. Teplitsky un-
derstood that the parties submitted to
having their arms twisted because it
was more palatable to the representa-
tives to blame him than to take full re-
sponsibility for agreeing to a particular
result. One can imagine how many
times someone told his client “we didn’t
want to do it but Teplitsky told us what
would happen if we held out.” When
someone like Teplitsky has the clout
and reputation, he not only gets away
with this but becomes a unique driver
of settlement.

Teplitsky took the time to understand
the substance of the dispute, drawing
(where possible) on his vast experience.
Back in 2003, he was about to embark
upon a mediation between a doctor and
hospital over some issues of profes-
sional misconduct, and worried aloud
whether he knew enough about the in-
ternal politics of a hospital to mediate
effectively.

Knowing about the substance of the dis-
pute is not simply a precondition to of-
fering an evaluation. For Teplitsky the
evaluative function was inseparable
from each party’s proper consideration
of his or her best alternative to a nego-
tiated agreement (BATNA.) When he
said - “Most parties just want to know
whether their assumptions are correct.
The reason that they haven't settled
already is because each side has come
to believe their own assumptions. It is
human nature.” - he was really working
with the parties to help to narrow the
bargaining range within which a resolu-
tion could be found. This was no mav-
erick view. It is precisely what Ury et
al.* describe as the inevitable outcome
of a power contest. Teplitsky actively
assisted the parties to understand the
actual strengths or weaknesses of their
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bargaining position.

As such, | believe it is fair to say that
Teplitsky was exquisitely tuned into the
way power, and in particular the power
derived from legal rights, operated in
disputes. Perhaps it is just as fair to
ask: how can a mediator actually bring
parties closer together - a process that
inevitably requires them to measure
and readjust their own Batna’s (Best
Approach to a Negotiated Agreement)
- without the mediator intelligently
challenging parties’ assumptions about
those alternatives? Teplitsky would
have considered it ineffective and na-
ive to believe that the mere facilitation
of dialogue between parties will lead
inexorably to a narrowing of the gap
between bargaining positions that is
necessary for eventual agreement.
Teplitsky was no fan of ineffective pro-
cesses.

Teplitsky revealed a lot about his ap-
proach when he said “unless you are a
good negotiator, you cannot be a good
mediator.” The art of negotiating is the
same as the art of persuasion. If
Teplitsky could persuade a party that
its position was overblown, if he could
“negotiate” a reconsideration of its
stance that narrowed the gap between
bargaining positions, then a settlement
was closer. He rewarded a party for tak-
ing a realistic position by working on
the other party - challenging its assump-
tions. Itis not really “muscle mediation”
when he said (perhaps a bit hyperboli-
cally) that “one of the incentives | use
is to promise each party separately that
if he is the first one to adopt a position
that is reasonable, | won't beat him up
for any more. I'll beat up on the other guy.”

The derisive term “muscle mediation”
generally refers to the practice of using
strong arm tactics to force the capitu-
lation of the weaker party, where the
weakness has less to do with its real
bargaining position and more to do with
its stamina or self-confidence. Teplitsky’s
approach was actually the opposite. By
easing off on the party that showed flex-
ibility and reasonableness in its assess-
ment of the situation, Teplitsky was
actually promising not to exploit that as
a source of weakness. His mediation

was muscular, in the sense that he was
forceful and direct in his challenges to
the parties, but it did not smack of
strong-arm tactics or exploitation. More-
over, as will be discussed below,
Teplitsky was willing to take responsi-
bility for the fairness of the result.

THE CIVIL LITIGATION CONTEXT
Teplitsky’s style was heavily influenced
by his many years doing civil litigation,
and principally commercial litigation.

The kind of parties that Teplitsky typi-
cally represented were people of action
and people with money. Teplitsky re-
spected business people and saw them
as responsible, intelligent adults. As a
lawyer, he would explore with his own
client the many dimensions of the dis-
pute before a writ was dropped or a de-
fence was filed, as the case may be.
He saw his job as finding the shortest
distance between the point of dispute
and the point of resolution. His princi-
pal way of doing this was to engage the
opposite lawyer in frank discussion and
negotiation. If his cases failed to settle
it was because the parties and their law-
yers had different views of the facts and
the results that flow therefrom; not be-
cause they have overlooked the possi-
bilities of an integrative solution.

As such, if he was in the position of
being offered or even forced to accept
third party assistance, he expected no
less from the third party than he him-
self provided. He wanted to know if he
had misapprehended something and
was overplaying his hand. Although
supremely confident and impressive
as a negotiator, he had sufficient hu-
mility to appreciate that he was just as
susceptible as the next guy to the dan-
gerous phenomenon of “falling in love
with his own case.”

MANDATORY MEDIATION

Given his comments about mediation
generally, it should be no surprise that
Teplitsky was scathingly critical of man-
datory mediation. In his undated
(c.2000) unpublished paper titled “Man-
datory Mediation,” delivered to an audi-
ence of faculty and alumni at the Uni-
versity of Toronto Law School’s 50"
Anniversary, he made a number of sa-
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lient points. Ultimately it came down to
his view that in areas where mediation
is used extensively such as labour, fam-
ily and neighbourhood disputes, cost-
effectiveness? is less important,
whereas in civil litigation cost-effective-
ness is of huge importance. He pre-
dicted that mandatory mediation in the
civil courts would not prove cost-effec-
tive, for a number of reasons:

» there was no evidence that parties
can improve on their already high
settlement rate (estimated at 95%).

 intractable disputes will inevitably go
to trial regardless of how much third
party assistance is offered.

» there was no cogent evidence to
suggest that mandatory mediation
would reduce overall cost by caus-
ing a case to settle earlier.

» he estimated the total cost to the
parties at that time of a one-day
mediation at $3,000 to $5,000 for
each party, and posited that there
was no reason to believe that the
costs wasted in cases that do not
settle would be outweighed by the
cost saved in cases that do.

» the best way to reduce the cost of
litigation and promote settlements is
to make trials easier to access
quickly, rather than harder. The im-
mediacy of adjudication is a prime
motivator to settle.

» knowing that mediation is available,
parties will be less likely to attempt
direct negotiation.

e Time-based billing is the enemy of
settlement, because it discourages
early settlement.

e Settlements require lawyers to take
risks that do not exist if the result is
endorsed by a neutral (judicial) party.

| will consider these theses in turn:

ALREADY HIGH SETTLEMENT RATE

It is difficult to quarrel with the point
that very few cases go to trial, but the
guestion may well be asked whether the
right ones go to trial. Ideally the ones
that go to trial would not simply be those
where one side was intractable and
needed a judicial kick in the teeth, in
the form of an adverse trial verdict. A
more productive use of court time would
see cases going to trial where there is
uncertainty in the law and value in es-
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tablishing a precedent. So the more
potent question that Teplitsky did not
ask is whether mandatory mediation (in-
telligently done) can help to weed out
the cases that should not be tried, while
having the courage to de-emphasize
settlement and allow those cases that
should be tried to go to trial.

NO EVIDENCE THAT MANDATORY
MEDIATION WILL CAUSE CASES TO
SETTLE EARLIER

It may have been a bit premature for
Teplitsky to ask this question at the
time that his paper was written, given
the infant state of the Toronto manda-
tory mediation project, but this ques-
tion raised the important issue of
whether or not cases are “ripe” for settle-
ment at the time that the mandatory
mediation must be held. Experience
bears out that some cases settle early
because there is sufficient information
known and the parties have an appetite
for settlement, whereas for other cases
settlement initiatives are simply not
timely. The question that might well be
asked is whether mandatory mediation
can be flexible enough to allow for me-
diation at a time when it is most likely
to do some good. | will touch later upon
the question of whether mandatory me-
diation is a viable Early Neutral Evalu-
ation model.

COSTS WASTED MAY
EXCEED COST SAVED
This was Teplitsky’s intuitive sense. |
am not aware of any attempt to study

Subscribe to our FREE
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this very good question. Likely it would
be very difficult to generate figures for
comparison.

IMMEDIACY OF ADJUDICATION IS
PRIME MOTIVATOR TO SETTLE

As Samuel Johnson famously re-
marked, “nothing so wonderfully con-
centrates the mind as the prospect of
one’s own hanging.” This is apt in the
context of civil litigation. The imme-
diacy of a trial does many things:

1. It forces one to concentrate on the
case at hand to the exclusion of all
others. Litigation lawyers typically
carry a caseload of several dozen
active files and are unable to give
each case regular undivided atten-
tion. Trial preparation is one of those
times when the telephone is not an-
swered and other distractions are
avoided.

2. In preparing the case for trial the
lawyer’s ability to predict the result
grows more acute as they marshal
the evidence and argument for trial.
While it is tempting to believe that
the lawyer’s objectivity is fully awake
at all times from start to finish, the
reality is that most lawyers leave a
great deal of preparation to the end -
preparation that fleshes out their
appreciation of their own case.

3. Lawyers tend to be good actors, but
they hate to lose. The ability to bluff
and self-deceive keeps many a case
going through the early stages, but
as lawyers contemplate the immi-
nent humiliation of losing they will
inevitably drop the act and “get real.”

The challenge for mediators in a man-
datory mediation setting is whether they
can accomplish the same thing that the
immediacy of adjudication inevitably
produces. Can they force parties to
confront the reality of their power posi-
tion so that settlement becomes more
attractive than proceeding with the
case? One wonders.

KNOWING THAT MEDIATION IS
AVAILABLE, PARTIES ARE LESS
LIKELY TO ATTEMPT DIRECT
NEGOTIATION.

This observation conforms with my own
experience. In a number of relatively

routine insurance files, | tried without
success to persuade the opposing party
to devote some effort to direct negotia-
tion, only to be told that the insurer would
prefer to mediate or go through a settle-
ment conference. In the end, even
though the cases eventually settled, my
impression was that the mediator or
settlement judge provided little real
value to the process and the very same
settlement could have been achieved
without third-party intervention. It is a
bit of a sad commentary to consider that
many lawyers won't talk to each other
on a matter as important as settlement
without the presence of a referee.

TIME-BASED BILLING IS

THE ENEMY OF EARLY SETTLEMENT
The problem with time-based billing was
one of Teplitsky’'s favourite hobby
horses, which he wrote about on sev-
eral occasions.

Teplitsky was not shy to infer base
motives to explain some of what he saw.
He was openly critical of a system that
tends to discount the value of the re-
sult (a timely, favourable settlement) yet
consistently rewards failed efforts to
produce it - in the same way that a taxi
meter rewards the failure rather than the
success in finding the direct path to the
ultimate destination.

Anecdotally, both then and now, within
the legal culture of many litigation firms
or departments, there is a sense that
the client is willing to pay to ensure that
no factual stone is left unturned. This
leads to endless discovery and requests
for documentation that must be pored
over in great detail. The theory seems
to be that clients are unwilling to run
the small risk that some fact or argu-
ment might be overlooked. But has
anyone properly explained to the client
the diminishing returns that inevitably
flow from this approach?

This phenomenon is not a factor for
value-based hilling systems such as
contingency fees, which were illegal in
Ontario for much of Teplitsky’s career.
Contingency or value billing has become
the norm for Plaintiffs’ lawyers in per-
sonal injury and other types of cases.
But it is not true for defence counsel
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who must bill by the hour. This creates
a different set of incentives for the law-
yers on opposite sides of the same
case. Plaintiffs’ lawyers may be willing
to forego steps in the litigation - such
as lengthy discovery - and go directly
to a settlement forum. Defence lawyers
have a perverse incentive to do the op-
posite. They are paid to do discover-
ies, which are very labour intensive.
They are also paid at full rates to do
fairly mundane work such as “baby-sit-
ting” the discovery of their own clients.
They will rarely be criticized for having
done too much discovery or investiga-
tion. So it is easy to see why early
settlement initiatives will meet with little
favour in many types of cases.

SETTLEMENTS REQUIRE LAWYERS
TO TAKE RISKS THAT DO NOT EXIST
IF THE RESULT IS ENDORSED BY A
NEUTRAL (JUDICIAL) PARTY.

Often the obstacle to settlement is the
fact that the lawyer has engendered high
expectations in the client. It may be
more difficult for the lawyer to persuade
the client to lower those expectations
than it is simply to relay the fact that a
neutral party does not agree with them.
In the former exercise the lawyer ap-
pears to be in conflict with the client,
and may be accused of disloyalty, while
in the latter scenario the lawyer and cli-
ent remain in solidarity.

MEDIATION TRAINING AND
THE ADR MOVEMENT
Teplitsky was quite cynical about some
of the motives of the ADR movement.
He suspected that there was more
money being made in mediation train-
ing than in the mediations that such
people end up conducting. He was de-
risive of the notion that someone can
be an effective mediator with just a little
training:
“Our system operates on the as-
sumption that anyone who has taken
40 hours of mediation training can
be an effective mediator. The as-
sumption is almost too silly for
comment. In the labour field in
Ontario where mediation has been
actively practised for more than 50
years, very few recognized media-
tors have emerged. Their paucity
results from the fact that it takes

enormous skill, experience and
knowledge to mediate successfully.
Contrary to the prevailing facilitative
approach, experience and knowl-
edge of the subject matter of the dis-
pute is essential. Few lawyers have
the necessary combination of in-
telligence, bargaining know-how,
subject matter expertise, person-
ality, people skills and reputation.
A lay gestalt therapist gets more
training than a mediator and their
work is not unlike a mediator’s.
Effective mediators will always be a
scarce resource.”

He went on to offer the cynical obser-
vation that facilitative mediation is the
preferred model because of the growth
of mediation and mediation training as
an industry. Evaluative mediation,
which is equally or perhaps more con-
cerned with substance than process,
cannot be taught in the space of 40
hours.

| agree that the qualities that make for
an effective and acceptable evaluative
mediator cannot be taught in a short
time, if at all. Such an evaluative me-
diator must have, above all, the re-
spect of the parties to a sufficient
degree that those parties will be pre-
pared at some considerable personal
cost to adjust their possibly entrenched
expectations.

Teplitsky was far from the only expo-
nent of evaluative mediation. One very
compelling description of evaluative
mediation in practice can be found in a
piece by Frances Burton, who described
the experience of observing a media-
tion conducted by the late retired
Ontario judge, R.E. Holland. The de-
scription is worth quoting:
Apopular retired judge on the Toronto
panelis The Honourable Richard Hol-
land QC, a Canadian of English de-
scent from a 17th century Chief
Justice of the Common Pleas. His
approach immediately belies a quite
popular conception that judges may
not be good at mediation because
they are too judgmental and cannot
get down to the parties’ level to fa-
cilitate a settlement...
A morning’s close observation of this

highly skilled ADR operator revealed
that in his case it is an openly evalu-
ative method that underpins the rea-
sons for his success. It was clear
from the moment that the parties ar-
rived that they expected, and indeed
knew that they would get, a media-
tor who would have a shrewd idea
(from his careful perusal of the case
papers) of whose case was stron-
ger, and of what was likely to be both
atrial outcome and a fair settlement.
Moreover, the parties had confidence
that the whole dispute would be
quickly unravelled and authorita-
tively analysed: that what may prop-
erly be described as the positive
“unpacking” process would be com-
pleted within a couple of hours (or
perhaps four or five hours - well
within the routine judicial day - for
what would be a more complex
case). The usual opening state-
ments and caucus with each side in
turn crystallised these impressions
within the first hour, and by the end
of the second this obviously enor-
mously respected retired judge had
done what the parties had come for.
Thus they had been told who had
the stronger case, had discovered
what the judge considered to be the
“going rate” if the case went to court,
had ascertained what he thought
would be fair as to costs and the gap
between them had been narrowed
either to vanishing point or alterna-
tively to one of such microscopic pro-
portions as not to be worth fighting
about, so that everyone could then
go home satisfied.

People like R.E. Holland will always be
a scarce commodity. We cannot all be
“learned elders.” Few individuals will
ever have the experience or command
the respect that he did. Most “garden-
variety” mediators do not have this type
of gravitas.

EARLY NEUTRAL EVALUATION

AND FACILITATIVE MEDIATION

Teplitsky differentiated between evalu-
ative mediation and early neutral evalu-
ation (ENE). The former requires the
mediator to explore the correctness of
party assumptions which are standing
in the way of settlement. He referred to
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this process as “confronting the reality
of your alternatives.” Teplitsky did not
say much about ENE, although he likely
equated the Ontario mandatory media-
tion project with ENE.

One cannot envision ENE being suc-
cessful in most cases where the facts
are seriously in dispute. ENE is best
utilized selectively, where someone
such as a case managing judge deter-
mines that the case is well suited to
such a process. Mandatory mediation
sweeps all cases into the same net and
such a wholesale approach is open to
serious criticism from the likes of
Teplitsky, who suffered neither fools nor
foolish schemes gladly.

FAIRNESS

Teplitsky was critical of facilitative me-
diation in that, he said, it distances the
mediator from the quality of the result.
If the mediator has no responsibility to
ensure the fairness of the result then
there is no real commitment to justice,
which is measured by the extent to
which it reflects the probability of an
adjudicated result. An evaluative me-
diator, however, must take responsibil-
ity for the result, and must offer opin-
ions competently and in good faith.

This observation exposes some inter-
esting aspects to what we mean by
neutrality and why it is so important.
Facilitative mediators may have opin-
ions about the merits of a case, but as
a matter of professional discipline re-
frain from expressing them. Their brand
of neutrality can be crafted. Their alle-
giance is to the process, and so long
as they work with the parties on the
level of facilitating communication, there
is little danger that partiality will become
a problem. An evaluative mediator needs
to be free of general bias or partiality,
but is expected ultimately to form a
case-specific bias that is openly shared
with the parties. Indeed, the main criti-
cism that can be levelled against an
evaluative mediator is that he or she
formed the bias too early. To that ex-
tent, the desirable qualities of an evalu-
ative mediator are precisely those ex-
pected of a judge or adjudicator, who
has the duty to “hear both parties.”

ADDRESSING POWER IMBALANCE

Teplitsky cautioned that facilitative
mediation runs a greater risk than evalu-
ative mediation of simply allowing the
settlement to favour the stronger party.
In other words, in a facilitative media-
tion the weaker party may not have the
resources to resist the stronger party,
despite the strength of their legal case.
Where evaluation is offered, the media-
tor can shore up the weaker party and
promote a more favourable settlement.

Put another way, in a facilitative media-
tion the resultis more likely to be driven
by power, while in an evaluative media-
tion it is more likely to be driven by
rights. This observation exposes
Teplitsky's faith in rights and the legal
process generally. Perhaps he gave too
much credit to the law to produce jus-
tice and fairness.

The defenders of interest-based media-
tion would argue that rights are not ev-
erything, that sometimes rights are ar-
bitrary and stand in the way of better,
more acceptable and ultimately more
durable results. Who among us has not
occasionally, or more often, agreed with
Dickens’s Mr. Bumble that “if the law
supposes that, then the law is an ass.”

Teplitsky was not the only commenta-
tor to question the ability of facilitative
styles of mediation to deliver fair results.
Author Michael Coyle® has devoted a
lengthy article to the subject. Coyle’s
central question was whether mediation
can consistently deliver fair outcomes
in the same way that litigation does, by
virtue of the latter's openness, and its
adherence to precedent and the rule of
law. But Coyle’s article must be read
with an understanding that he is true to
what he believes to be the central vir-
tue of mediation, that of party au-
tonomy.

It is clear from Teplitsky’s comment to
the effect that it is “his process” that he
was largely unconcerned with whether

or not the parties enjoy some form of
“autonomy.” To engage in a mediation
with Teplitsky was to enter - voluntarily
- his world. This would have been rather
like getting on a roller coaster, where
the choice is made at the outset, but
once aboard you have little control, and
simply have to surrender to the experi-
ence. Given Teplitsky’s success, it is
clear that there was no shortage of
happy riders.

CONCLUDING REFLECTIONS

The question may well be asked: are
those advocating and practising evalu-
ative styles of mediation an integral part
of the ADR movement, or do they stand
ultimately to stifle it? One possible an-
swer is that we have to be more dis-
cerning about which mediation model
really works in a particular setting. Call-
ing it all “mediation” may do more to
confuse than to enlighten.

It is unrealistic to expect most media-
tors to have the generic skills enabling
them to operate effectively in a variety
of settings using a variety of ap-
proaches. A mediator who is skilled at
helping divorcing spouses work out a
parenting plan for their children should
probably not try to mediate a complex
shareholders dispute, personal injury
claim or labour strike. In practice few
would, but mandatory mediation schemes
tend to ignore the subtle matching of
mediator and problem that operates in
a free market and upon which much of
the success of mediation is grounded.

It is also fairly clear that most ordinary
disputants will not seek out, if only be-
cause they cannot afford, high-powered,
expensive mediators like Martin
Teplitsky or Richard Holland, or their
current equivalents. Such individuals
will always tend to operate in a world
where cost is no object, or the cost is
simply small compared to the enormous
stakes involved, and where the person-
ality or prestige of the mediator is the
commodity being purchased. #

1. W. Ury, J. Brett and S. Goldberg, Getting Disputes Resolved (San Francisco: JoseyBass, 1988)
2. Much civil litigation, and commercial litigation in particular, is just about money with no important non-monetary
issues at stake. As such the bottom line cost of resolving the dispute should be proportional to what is at

stake.

3 Michael Coyle, “Defending the Weak and Fighting Unfairness: Can Mediators Respond to the Challenge”

(1998) 36 Osgoode Hall L.J. 625-666
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effective arbitrations can be conducted.

e Effective 01 December 2016, the ADRIC Arbitration Rules were revised

as follows:

e Footnotes 1, 4, 7,8, and 9 have been deleted.
e Footnotes 2, 3, 6 and 10 have been amended.

¢ Reference to the Canadian Arbitration Association has been removed from Rule 1.3.6.

e Version 2 effective 01 December 2016 is now available at:

http://adric.ca/arbrules/

e Developed for both Canadian and International business and corporate

communities.

e The leading choice for Canadian businesses and others to govern their

arbitrations.

* The result of a comprehensive, two-year review which engaged in a ,

broad consultation process.
e New enhancements include:

NEW ADRIC ARBITRATION
RULES NOW IN EFFECT!

The ADR Institute of Canada’s new Arbitration Rules came
into effect December 1, 2014. These rules establish clear,
modern, and common-sense procedures under which

ADRIC

e Interim arbitrators are now available for emergency measures of protection.
e Emphasis on party autonomy and the right of users
to determine how their disputes should be resolved.
e Document production has been simplified and streamlined.
e The new Rules anticipate the use of current technology.
e Use of plain English and clarity rather than legalese.

PROFESSIONAL ADMINISTRATION IS AVAILABLE FROM ADRIC

The new ADRIC Arbitration Rules continue to offer
the option of having ADRIC administer the parties’
arbitration for them. Under this option, ADRIC
supports the parties by attending to many of the
logistics involved in running an arbitration. For
example, in an administered proceeding the parties
might ask ADRIC to nominate or appoint a qualified
arbitrator from its roster of experienced
professionals and monitor the arbitration from
beginning to end. The fees for this service are
modest and the parties continue to control their
proceeding.

Use the following Model Dispute Resolution Clause
in your agreements

"All disputes arising out of or in connection with this
agreement, or in respect of any legal relationship
associated with or derived from this agreement, will
be finally resolved by arbitration under the
Arbitration Rules of the ADR Institute of Canada, Inc.
[or the Simplified Arbitration Rules of the ADR
Institute of Canada, Inc.] The Seat of Arbitration will
be [specify]l. The language of the arbitration will be
[specifyl.”

A 2016 review of the service quality of ADRIC’s case administration determined
that "ADRIC’s Arb-Admin service is providing a good level of value for many of
their clients” and 92% of respondents completely agree that "ADRIC was
competent, professional, and easy to deal with throughout the process.”

Learn why you should consider ADRIC's Arbitration Administration Services. View video.
You may view and download a handy searchable copy of our ADRIC Arbitration Rules at: http://adric.ca/arbrules/
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CONGRATULATIONS TO OUR NEW DESIGNATION RECIPIENTS!

FELICITATIONS ANOS NOUVEAUX TITULAIRES!

We congratulate ADR Institute of Canada members who were recently awarded the designation
of Chartered Mediator, Chartered Arbitrator, Qualified Mediator, or Qualified Arbitrator:

Félicitations aux membres suivants de UInstitut d'Arbitrage et de Médiation du Canada qui ont
recu la désignation de Médiateur/Médiatrice agréé(e), Arbitre agréé(e), Médiateur/Médiatrice

Breveté(e) ou Arbitre Breveté(e] :

NEW C.MEDS / NOUVEAUX MED.A :

Kristin Anderson, C.Med (SK)
Shelley Chrest, C.Med (BC])
David Dyck, C.Med (MB)
David Falk, C.Med (MB)
Nicole Garton, C.Med (BC)
Tim Nickel, C.Med (SK)
Louise Pelletier, C.Med (MB)
Jennifer Schulz, C.Med (MB)
Eric Stutzman, C.Med (MB)

NEW Q.MEDS / NOUVEAUX MED.B :

Kathryn Banman, Q.Med (ON]
Robert Besunder, Q.Med (ON]
Robert Stephen Brown, Q.Med (ON]
Reza Ali Chaudhry, Q.Med (ON]
Kimberly Chisholm, Q.Med (ON)
Jeffrey Edelist, Q.Med (ON]

Lori Frank, Q.Med (BC])

Kimberly Gallow, Q.Med (ON)
Robert Gill, Q.Med (ON])

Audrey Gordon, Q.Med (SK]

The Chartered Mediator (C.Med) and Chartered Arbitrator (C.Arb)
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QUEBEC NEW RULES ON
EXPERT EVIDENCE

INTRODUCTION

The province of Québec recently undertook a comprehensive reform of the rules of
civil procedure. The new Code of Civil Procedure, which came into force on 1
January 2016 (the “New Code"), is only the fourth complete recodification of pro-
cedural law in the history of Québec, and the first since 1965.

The New Code is the culmination of a wholesale reform initiated by the Québec
Government some 15 years ago with the objective to make the justice system
speedier, less costly, more efficient, less adversarial, and of course more acces-
sible. The preamble of the law enacting the New Code indicates that the ambitious
objectives of the reform are to “ensure the accessibility, quality and promptness of
civil justice, the fair, simple, proportionate and economical application of proce-
dural rules, the exercise of the parties’ rights in a spirit of co-operation and bal-
ance, and respect for those involved in the administration of justice.™

Some of the most controversial changes in the New Code relate to expert evi-
dence, which has long been criticised in Québec and elsewhere as one of the most
problematic features of the adversarial process. We discuss these changes in
more detail in Part | of this article. In short, the New Code seeks to limit the role
played by party-appointed experts and gives courts an increased role in case
management. In Part Il, we take a step back to look at these changes in the wider
context not only of Québec’s mixed legal heritage, but also against the backdrop
of the differences between the Common Law and the Civil Law approach to proce-
dure. While expert withesses under the New Code still function within a broadly
adversarial framework, the reform takes Québec a few steps closer to its Civil Law
roots. In Part Ill, we look at whether this new “toned-down” version of adversarial
procedure for expert evidence adequately addresses the concerns related to the
use of expert witnesses, and is likely to fulfill the legislature’ stated aim of reduc-
ing delays and costs and increasing access to justice.

. THE NEW RULES OF
PROCEDURE FOR EXPERT EVIDENCE

interests”.? In other words, and as the
Ministry of Justice’s Commentary on

Notable changes implemented by the
New Code include: a new provision clari-
fying the mission of expert witnesses;
a push towards single, joint experts
whenever possible; a limit of one ex-
pert per subject area or matter; a re-
quirement that experts disclose their
instructions; a new provision encourag-
ing meetings between experts where
more than one expert testifies on the
same subject; and a provision limiting
direct examinations of experts at trial. We
discuss each of these changes below.

AN EXPRESS ACKNOWLEDGEMENT
THAT EXPERT WITNESSES ARE NOT
ADVOCATES

The New Code specifies that the role of
experts is to “enlighten the court and
assist it in assessing evidence” and
that this mission “overrides the parties’

this article indicates: experts are not to
plead a party’s case.® The same notion
appears in Article 235, which provides
in its first subparagraph that “experts
are required to give an opinion on the
points submitted to them”.*

THE PUSH FOR SINGLE
JOINTLY-APPOINTED EXPERTS

Under the New Code, parties are re-
quired to indicate in their case protocol
(essentially a joint timeline the parties
agree on), at the latest 45 days follow-
ing the date on which the originating
application is served, whether they in-
tend to seek one or more expert opin-
ions, and to specify the nature of such
opinions as well as the foreseeable
costs. If the parties do not propose to
seek a joint expert opinion, their case
protocol must explain why that is. ®

SARA NADEAU-SEGUIN

Sara Nadeau-Séguin is a senior
associate in the arbitration team of
Woods LLP, a litigation, arbitration
and insolvency boutique based in
Montreal, Canada. Sara’s practice
focuses on complex international
litigations and arbitrations. She acts
as counsel in complex commercial
cross-border litigations and arbitra-
tions, public international law
disputes and investor-state arbitra-
tions.

This provision goes hand in hand with
the new Article 158(2), which gives
courts the power to impose joint expert
evidence upon the parties at any stage
of the proceeding, if considered neces-
sary to uphold the principle of propor-
tionality and if doing so is considered
conducive to the efficient resolution of
the dispute.®

Both provisions are new law. Under the
previous rules, the provisions on case
management powers did not mention
expert withesses. There equally was no
obligation for a party to justify its choice
to appoint its own expert as opposed to
a single jointly appointed expert. The
Ministry’s Commentary on these provi-
sions indicate that they reflect the New
Code’s general approach of encourag-
ing joint expertise as a means of “limit-
ing expert debates, speeding up pro-
ceedings, and reducing the significant
costs associated with expert evidence.”
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THE LIMITATION TO ONE

EXPERT PER AREA OR MATTER

The New Code also provides that par-
ties may not submit more than one ex-
pert opinion, whether joint or not, per
area or matter of expertise, unless the
court so authorizes in view of the com-
plexity or importance of the case or the
state of knowledge in the area or mat-
ter concerned.® Under the previous
code, parties could of course —and regu-
larly did — retain multiple experts per
area of expertise if they wished to do so.

THE DISCLOSURE OF

INSTRUCTIONS GIVEN TO EXPERTS
Under the New Code, experts are re-
quired, on request, to provide the court
and the parties with the instructions
they receive from the party(ies) instruct-
ing them.® There was no equivalent pro-
vision in the previous regime. Indeed,
under the old code, courts asked to rule
on objections to the disclosure of in-
structions given to experts usually ruled
that instructions given to an expert were
covered by the litigation and solicitor-
client privileges, and therefore exempt
from disclosure.*

EXPERT CONFERENCING

Where more than one expert is ap-
pointed on a given subject, the New
Code invites the parties to organize (it
states “the parties may call”) a meeting
of experts in order for the experts to
reconcile their opinions, identify
points on which they differ and pre-
pare an additional report on these
points. It further provides that the
court may on its own order expert
conferencing at any stage of the pro-
ceedings.'? This provision builds on an
article of the previous code which en-
titled the court to order experts to meet
when they had authored contradictory
reports,®® but goes further by expressly
inviting the parties to organise the ex-
pert conferencing.

EXAMINATION DURING TRIAL

The New Code also provides that the
report of an expert stands in lieu of his
or her direct testimony. This means that
in theory, the examination of an expert
at trial begins with cross-examination.
The New Code does allow a party, how-
ever, to examine an expert in chief in

order to clarify points covered in the
expert report or to obtain the expert’'s
opinion on new evidence. In all other
situations, the party must seek the
court’s permission.'* In practice, this
provision may allow for a brief presen-
tation for the expert and his or her report.

This provision too builds on a provision
of the previous code, which provided
that the filing in the record of the whole
or abstracts only of the out of court tes-
timony of an expert witness could stand
in lieu of his written report.*® The legis-
lator has now taken a step further and
provided that expert reports stand in lieu
of their direct testimony.

Il. THE ROLE OF EXPERTS IN

THE CIVIL LAW AND COMMON

LAW TRADITIONS

A discussion of the changes listed
above would be incomplete without a
few words placing them in context. The
context of the recent reform includes
not only Québec’s distinct legal land-
scape, but also the differences between
the Common Law “adversarial” approach
to procedure and the traditional Civil
Law “inquisitorial” approach. When
analysed against this backdrop, it ap-
pears that the rules Québec recently
adopted with regards to expert evidence
are closer in philosophy to the “inquisi-
torial” approach.

QUEBEC’S DISTINCT DUAL HERITAGE
Québec is often described as Canada’s
only Civil Law province, but the legal
landscape in Québec is more accu-
rately described as “mixed” or “hybrid”.
While Québec follows the Civil Law in
all matters of private law, it follows the
Common Law in matters of public law.
Even in private law matters, however,
while the substantive law is primarily
Civil Law, the procedural rules in
Québec are mainly derived from the
Common Law. As such, the rules of pro-
cedure in Québec — as opposed to the
rules, say, of many continental Euro-
pean jurisdictions — are accurately de-
scribed as “adversarial”.

THE ADVERSARIAL AND
INQUISITORIAL APPROACHES

TO PROCEDURE

The terms “adversarial” and “inquisito-
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rial” are crudely used to refer to the
Common Law and Civil Law approach
to procedure, respectively. With the
caveat that generalisations are by na-
ture imperfect, the Common Law
adversarial approach is best described
as party-driven: it takes shape from
a dispute based on a confrontation
between the parties, who are each
responsible for developing their ar-
guments and claims through their
pleadings and examinations at trial.
The inquisitorial system, in contrast,
is authority-led. The decision-maker is
ultimately in charge of the search for
truth, and drives the fact-finding and
evidentiary process, with a strong pref-
erence for written proof.

Expert evidence is a prime example of
the difference between the traditionally
adversarial and the traditionally inquisi-
torial approach. In an adversarial sys-
tem, each party appoints its own ex-
pert or experts, who accordingly work
according to a partisan logic. Experts
receive instructions by the party ap-
pointing them, and will draft one or mul-
tiple reports, on which they will be cross-
examined at trial. In the traditional
inquisitorial system, in contrast, the
power to appoint experts lies with the
judge, not the parties. Experts are ap-
pointed by the court and must meet re-
quirements similar to those imposed on
judges when they carry out their fact-
finding mission. Court appointed ex-
perts are neutral and only receive in-
structions from the court, to which they
ultimately report. While parties may
present submission to court-appointed
experts, they do not examine the ex-
perts at trial.

THE FRENCH EXAMPLE OF
THE “EXPERTISE JUDICIAIRE”
The French law example of the “exper-
tise judiciaire”, a procedure sometimes
described in English as “court survey”,
provides a good illustration of just how
different the inquisitorial and adversarial
approach to expert withesses are.

» Under the French Code of Civil Pro-
cedure, judges may order an “exper-
tise judiciaire”, an investigative
measure whereby the judge appoints
a neutral third party with expertise
in a given field. The rules state that
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the purpose of this procedure is to
“enlighten” the court on a question
of fact which requires the knowledge
of an expert. To carry out this mis-
sion, the expert is vested with the
powers conferred on him by the court
by reason of his qualifications and
must personally carry out the terms
of reference given to him with “con-
scientiousness, objectivity and
impartiality”. The rules further pro-
vide that the expert must never
give a legal opinion, or reach legal
conclusions.

The default rule is for the appoint-
ment of one, rather than multiple
experts. Itis also the default rule that
experts are chosen from an existing
list of experts pre-selected by the court.
Once appointed, the expert is given
access to all documents in the court
file and vested with relatively wide
investigative powers, including the
power to request the parties to pro-
vide any document which he or she
considers necessary to pursue his
or her mission.

While they carry out their work, ex-
perts are bound by the “principe du
contradictoire”, meaning that each
party must be granted an opportu-
nity to present its position to the
expert. In this process, it is com-
mon for parties to be assisted by their
own expert. Court appointed experts
are obliged to include and address
all formal submissions the parties
make to them in their report.

Once the expert has completed the
“expertise”, the judge may ask the
expert to explain his or her conclu-
sions orally during the hearing, al-
though in most cases, the expert will
provide a written report to the judge.
Even in cases where the court ap-
points multiple experts, which is rare,
there is always a single expert re-
port, in which the different experts
indicate the reasons for their differ-
ing opinions.

There is no examination of experts
at trial. Litigants can challenge the
report of the expert, including by fil-
ing a report of another expert of their
choice or requesting the court to
appoint a new expert, but these at-
tempts are rarely successful. In
most cases, courts accept the find-

ings of the expert they appointed as
findings of fact, without any modifi-
cation.

A“TONED-DOWN” VERSION OF THE
ADVERSARIAL RULES FOR EXPERT
WITNESSES IN QUEBEC

As the comparison with the French “ex
pertise judiciaire” shows, through its
reform of the rules of civil procedure for
the presentation of expert evidence,
Québec appears to be moving away
from a purely adversarial approach to
expert evidence and closer to its civilist
roots, as scholars have noted.* In par-
ticular, the limitations placed on direct

examination of experts, as well as the
push for a single joint expert, and even
the express reminder that experts are
to serve the court rather than the par-
ties seem to have been inspired by, if
not borrowed from, the original, conti-
nental Civil Law tradition. While itis true
that these rules continue to operate
within a system of procedure which re-
mains rooted in adversarial logic (as
shown by the fact that parties retain the
right to appoint their own experts and
to conduct cross-examination of the
other side’s expert), itis a “toned-down”
version of the pure adversarial approach,
in which the parties have less the control
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over the evidence process, and the courts
more case management powers.

Québec is not the only jurisdiction in
which we are witnessing a departure
from the traditional adversarial ways.
Even in England, the reform of the rules
of civil procedure suggested by Lord
Woolf, now known as the Woolf reform,
was largely predicated on the idea that
an excessively adversarial legal culture
was to blame for the problems of costs,
delays and access to justice plaguing
the justice system. Fingers were often
pointed at expert witnesses, described
as one of the most problematic features
of the adversarial system. Lord Woolf
himself famously wrote: “Expert wit-
nesses used to be genuinely indepen-
dent experts. Men of outstanding emi-
nence in their field. Today they are in
practice hired guns. There is a new
breed of litigation hangers-on, whose
main expertise is to craft reports which
will conceal anything that might be to
the disadvantage of their client”.*” Crit-
ics both at home and abroad also add
that “battles of experts” make it more
difficult for judges to accomplish their
mission as trier of facts, because they
are by definition not experts and con-
sequently ill-placed to choose between
conflicting expert opinions and sift out
the real from the false. Party-appointed
experts are also criticised as perpetu-
ating problems of access to justice,
since the less economically well-off
may not be able to afford an expert, let
alone a good expert.

The adversarial approach to expert evi-
dence certainly has its limits, but is the
inquisitorial approach inherently better?
Even in its countries of origin, such as
France or Germany, the inquisitorial
approach is the subject of criticism, in-
cluding on the basis that it deprives
decision-makers of the full benefits of
expert evidence, and that the reduced
role of counsel does not make the sys-
tem more efficient. We would also add
that it encourages parties to engage
their own experts to guide their work
with the court appointed expert, a prac-
tice which increases the costs associ-
ated with expert evidence and poses
the same problems of access to jus-
tice identified above. Against this back-

ground, the next section provides a brief
comment on the merits of the changes
implemented in Québec.

I1l: THE BEST OF
BOTH WORLDS?

THE EXPRESS ACKNOWLEDGEMENT

THAT EXPERTS ARE NOT ADVOCATES

The formal clarification of the expert’s
mission and the express rule that ex-
perts owe their duties to the court rather
than the party retaining them is a wel-
come addition to the rules of civil pro-
cedure. These are not new concepts,
but rather the codification of pre-exist-
ing obligations that also applied to ex-
perts under the former code. While itis
too early to say whether these new pro-
visions will foster any change in the
practice of expert witnesses and their
instructing counsel, the new provisions
have the advantage of clarity, and will
at least serve as an important, if gentle,
reminder (or reprimand) to the parties
and their experts.

THE PUSH FOR ASINGLE JOINTLY-
APPOINTED EXPERT

The idea of a single jointly-appointed
expert is not new; many jurisdictions
have considered implementing such a
reform. The claimed benefits of single
joint experts include that they reduce
the total time and cost of proceedings
by eliminating the risk of a lengthy “battle
of experts”. Joint experts are also said
to result in a better understanding of the
issues by the judge, because it dis-
penses with the need to choose between
conflicting opinions on a question which
is, by definition, outside a judge’s field
of expertise. Single joint experts are also
said to be more reliable because they
receive instructions from both parties
and do not suffer from any “adversarial
bias” in favour of the party paying them.
Lastly, single joint experts are presented
as an opportunity to “level the playing
field” by giving each party access to
the same expert.

While such arguments make sense,
some of the claimed benefits are not
necessarily evident in practice. The dis-
connect in large part appears to come
from the misconception that joint ex-
perts completely eliminate the utility or
need for party-appointed experts. As
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noted above, the French example of the
“expertise judiciaire” actually shows that
parties often retain their own expert to
guide their work with the court-appointed
expert. Anecdotal evidence in Québec
also indicates that parties often hire
“ghost experts” or “shadow experts” to
assist in their dealings with single joint
experts, which leads to more — not less
— costs and delays in the proceedings.

In addition, the argument that single
joint-appointed experts facilitate the task
of decision-makers by dispensing with
the need to choose between conflicting
opinions fails to acknowledge that con-
flicting expert evidence can sometimes
reflect a genuine difference of profes-
sional opinion. Reasonable experts may
reasonably disagree, and the limitation
to a single joint expert risks depriving
decision-makers of the opportunity to
understand the full range of differing
opinions that may legitimately exist
within a given field of expertise.

Considering the limitations inherent to
single joint appointed experts, a strict
requirement that parties jointly appoint
an expert would be problematic. This is
not what the New Code proposes, how-
ever. Under the New Code, parties re-
tain the right to appoint their own ex-
perts, though they must explain their
reasons for doing so. The court, for
its part, may nonetheless order the
parties to appoint a single joint ex-
pert at any stage of the proceedings.
There are many instances in which it
will be appropriate for parties not to re-
tain a joint expert, for instance when
there are complex valuation questions,
and it is to be hoped that courts inter-
preting these provisions will recognise
this reality and not impose a single joint
expert in all cases.

THE LIMITATION TO ONE

EXPERT PER AREA OR MATTER

The new rule that parties cannot seek
more than one expert opinion per area
or matter of expertise unless the court
authorizes it is another welcome
change. There are only rare cases in
which the parties will need to call more
than one expert in a given field of ex-
pertise, and in such cases parties can
apply to leave from the court to retain
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multiple experts given the complexity
of the dispute or importance of the case.
This provision should help limit the
abuse of expert evidence and limit the
risk of protracted battles of experts.

THE DISCLOSURE OF

INSTRUCTIONS GIVEN TO EXPERTS
The obligation for experts to disclose
their instructions has the obvious ad-
vantage of ensuring greater transpar-
ency. It also reduces the risk that ex-
perts disagree not because of a genuine
difference of opinion, but simply be-
cause they have received different in-
structions from the party instructing them.

This change has generated a fair
amount of criticism from various stake-
holders. Many denounce it as an undue
encroachment upon the protections
from disclosure granted by the solici-
tor-client and litigation privileges. Courts
have not, so far, been receptive to this
argument. In a recent decision concern-
ing objections to a request to disclose
the instructions given to an expert, the
Québec Superior Court confirmed that
Article 235 of the New Code did infringe
upon the principles of professional se-
crecy and litigation privilege, but held
that such infringement was justified by the
objectives of impartiality and search for truth
that the provision seeks to advance.®

A second, distinct problem with this pro-
vision is that it does not specify when
the disclosure of instructions given to
an expert should take place. Requiring
experts to disclose their instructions at
an early stage of the proceedings might
mean that parties have to disclose their
case strategy prematurely, which liti-
gants might try to avoid by not having
an expert on the record until they are
ready to lay all of their cards on the
table. What we are also seeing in prac-
tice is that it is becoming more and
more common for counsel to instruct
experts orally only, so that there are no
written instructions to be disclosed. In
some cases, experts are also instructed
to continuously overwrite preliminary
versions of their reports, so that there
are no drafts which could be subject to
a disclosure order. Such practices are
likely to increase the costs associated
with expert evidence.
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A less problematic alternative might
have been to require experts to include
their instructions in their written report.
In England, for instance, the rules of
civil procedure provide that “the expert's
report must state the substance of all
material instructions, whether written or
oral, on the basis of which the report
was written”.*°

EXPERT CONFERENCING

The New Code expressly invites the
parties to consider expert conferencing,
in addition to vesting courts with the
power to order it. The aim of expert
conferencing, sometimes referred to as
“hot tubbing”, is to foster discussion
between contradicting experts in order
to find points of agreement and narrow
the issues in dispute. When it works,
expert conferencing can reduce the time
and cost of litigation. The condition
“when it works” is, however, an impor-
tant one. There are cases for which
expert conferencing will not work, for
instance if the experts are so involved
that they refuse to reach agreement, if
they are too antagonised or simply un-
able to agree because from a different
school of thought. It is to be hoped that
decision-makers will use their discre-
tion appropriately and not force expert
conferencing on those cases.

EXAMINATION DURING THE TRIAL

The limitations the New Code imposes
on the direct examination of expert wit-
nesses undoubtedly shorten the time
devoted to considering expert evidence
at trial. To the extent that one consid-

ers, however, that direct examination of
expert withesses is time well spent, the
advantages are debatable. There are
many benefits to having direct exami-
nation of expert witnesses, including
that it is a helpful way for experts to
transmit their knowledge to the decision-
maker. Expert witnesses have an im-
portant pedagogical role to play, of
which direct examination can be a sig-
nificant element. It gives experts the
opportunity to present their expertise
and findings to the judge, who can ask
guestions as the expert goes along,
without interrupting the flow of a rapid-
fire cross-examination.

The New Code does not eliminate di-
rect examinations of expert witnesses
altogether. It allows it for points of clari-
fication and new evidence, and limits it
to the leave of the court in all other
cases. There is therefore scope for lim-
ited direct examination of witnesses,
and it is to be hoped that courts apply-
ing the provisions of the New Code will
use their discretion to allow for brief di-
rect examinations when appropriate.

CONCLUSION

The New Code has implemented a num-
ber of changes relevant to the collec-
tion and adducing of expert evidence in
Québec. All in all, the reform seeks to
limit the role played by party appointed
experts and gives courts greater case man-
agement powers. The most notable
changes include an express acknowledg-
ment that experts owe their duties to the

court rather than to the party instructing
them, a default rule in favour of single joint
experts (as opposed to multiple party
appointed experts), an obligation incum-
bent on experts to disclose their instruc-
tions, limitations on the direct examination
of experts at trial, and provisions encour-
aging expert conferencing.

Many of these changes seem to have
been inspired by, if not borrowed from,
the inquisitorial approach to procedure.
While the general procedural framework
in Québec remains largely adversarial
in design, the new rules for expert evi-
dence are taking the province a few
steps closer to its civilist roots. Critics
of the adversarial approach to proce-
dure will undoubtedly see this as a posi-
tive development: party appointed ex-
perts have long been dismissed as
unreliable “hired guns” and described as
one most problematic features of the
adversarial tradition. It bears noting,
however, that the inquisitorial approach,
in particular in respect of expert evi-
dence, also has its flaws, and has been
criticised as inefficient. Has Québec
struck the right balance? There certainly
remains a bit of both worlds in the New
Code, but the answer to the question
ultimately depends on how courts will
interpret and apply these new rules. How
judges decide to exercise the important
discretion accorded them by these rules
will determine whether or not the
changes implemented in the New Code
successfully foster attainment of the
goals of judicial efficiency pursued by
the legislator. #

1 Available here: http://www.assnat.qc.calfr/travaux-parlementaires/projets-loi/ 9

Article 235 of the New Code.

projet-10i-28-40-1.html. The New Code is available here: http:// 10 See, for instance : Laviolette c. Bouchard, (2001 CanLIlI 20646) (Québec Court

legisquebec.gouv.gc.ca/en/showdoc/cs/C-25.01.
2 Articles 22 and 231 of the New Code.

of Appeal).

11 Article 240 of the New Code.

The provincial Ministry of Justice has published commentaries for each provi-
sion of the new code. They are available here, in French: https://elois.caij.qc.ca/
C-25.01.

Article 245 of the New Code.

Articles 148 and 232 of the New Code.

Article 158(2) of the New Code: « For case management purposes, at any stage
of the proceeding, the court may decide, on its own initiative or on request to :
(2) assess the purpose and usefulness of seeking expert opinion, whether joint
or not, determine the mechanics of that process as well as the anticipated
costs, and set a time for submission of the expert report; if the parties fail to
agree on joint expert evidence, assess the merits of their reasons and impose
joint expert evidence if it is necessary to do so to uphold the principle of
proportionality and if, in light of the steps already taken, doing so is conducive
to the efficient resolution of the dispute without, however, jeopardizing the
parties’ right to assert their contentions ».

The French version reads: “Cette disposition s'inscrit dans la démarche générale
du Code de favoriser I'expertise commune a titre de moyen de limiter les débats
d’expert, d’accélérer le déroulement des instances et de réduire les codts
importants liés aux expertises. » See, https:/elois.caij.qc.ca/C-25.01/article232.
Article 232 of the New Code.
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Atrticle 240 of the New Code.

Article 413.1 of the 2014 Code of Civil Procedure reads: “Where the parties have
each communicated an expert’s report and the reports are contradictory, the
court may, at any stage of the proceeding, even on its own initiative, order the
experts concerned to meet, in the presence of the parties and attorneys who
wish to attend, and reconcile their opinions, identify the points which divide
them and report to the court and to the parties within the time determined by the
court.”

Articles 293 and 294 of the New Code.

Article 402.1 of the 2014 Code of Civil Procedure provided, in the relevant parts:
“The filing in the record of the whole or abstracts only of the out of court
testimony of an expert witness may stand in lieu of his written report.”
Rosalie Jukier, “The Impact of Legal Traditions on Quebec Procedural Law:
Lessons from Quebec’s New Code of Civil Procedure”, 93 Canadian Bar Review
(2015).

Lord Wolf MR, Access to Justice, Interim Report to the Lord Chancellor on the
Civil Justice System in England and Wales, HMSO, London, 1995, p. 183.
SNC-Lavalin inc. v. ArcelorMittal Exploitation miniére Canada (2017 QCCS 737).
CPR, Rule 35.10 (3). The CPR is available here:
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part35.
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CONGRATULATIONS TO THE 2017 WINNERS OF
THE LIONEL J. MCGOWAN AWARD OF EXCELLENCE!

On October 19, 2017, at ADRIC’s Annual Conference, the Lionel J. McGowan awards
were presented in recognition of leadership and excellence in the field of Alternative
Dispute Resolution.

The McGowan Awards are named in recognition and honour of Lionel J. McGowan,
the first Executive Director of the Arbitrators’ Institute of Canada. Presentations
takes place annually at ADRIC’s annual national conference.

2017 Lionel J. McGowan Award of Excellence

FOR REGIONAL SERVICE

2017 Lionel J. McGowan Award of Excellence

FOR NATIONAL SERVICE

Mr. Angus Gunn, QC was awarded the national
McGowan award for his achievements in over-
hauling the ADRIC Arbitration Rules. As Chair
of the ADRIC Rules Committee Angus led an
intense three year initiative to revise the Rules
during which he distinguished himself as a
thoughtful, energetic and meticulous leader. The
new Rules are now among the best in the world,
contributing significantly to the quality of mod-
ern arbitration planning and practice in Canada.
Thank you, Angus, and congratulations!

THERE ARE TWO AWARDS:
National Award of Excellence

Ms. Heather Swartz, C.Med received the Regional
McGowan award for her many years of dispute resolution
leadership in Ontario including serving on the ADRIO
Board (including a term as President); leading initiatives
with the Attorney General and provincial government on
matters such as Family Law Process and the adoption
of the Apology Act, 2009; serving on the Provincial
Advisory Committee on Formal Dispute Resolution
regarding special education programs and services;
leading a joint initiative with the OBA and OAFM which
led to significant family law reforms; helping to develop
roster opportunities for members; providing internships
for new family mediators; and providing training in the
profession. Thank you, Heather, and congratulations!

This award is presented annually to an individual who had made an outstanding contribution to the support, development
and success of the ADR Institute of Canada: its policies and programs, and/or to promotion of ADR on a national scale.*

Regional Award of Excellence

This award is presented annually to an individual to recognise outstanding contributions to the development and suc-
cess of an affiliate of ADR Institute of Canada or to the promotion and development of alternative dispute resolution
within a region.*

* Professional ADR teaching, simply hearing ADR cases, and/or other regular ADR practice activities do not qualify. [ ] o o

Similarly, simply being on the Board of the ADR Institute of Canada or its affiliates does not qualify unless it included ADR Institute of Canada

major contributions. Institut d'arbitrage et de
meédiation du Canada e

For more information, visit www.adric.ca/mcgowan
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TEACHING DISPUTE RESOLUTION
IN AMULTICULTURAL

ENVIRONMENT

I.INTRODUCTION

In an increasingly multicultural world, this article explores ways to acknowledge
cultural differences while consciously seeking not to impose the instructor’'s
worldview when teaching and training across cultures. To achieve this goal, it is
important to understand what “culture” is, and the impact that personality and
learning styles have on teaching dispute resolution in North America and abroad.

Il. TOWARDS A DEFINITION

OF “CULTURE”
At the outset, it is important to reiterate
that “culture is one of the two or three
most complicated words in the English
language.™ However, this paper will at-
tempt to provide an overview of the
meaning of “culture” in the context of
dispute resolution.

For ease of reference, culture special-
ists offered typographies to attempt to
comprehensively define different cul-
tures. Differences in cultural values
were categorized into patterns such
as individualism v. collectivism or
communitarianism; universalism v. par-
ticularism or specificity v. diffuseness;
high power distance v. low power dis-
tance; uncertainty avoidance; mascu-
linity v. femininity; and locus of con-
trol.2 Cultural communication was
divided into two styles: low or high-con-
text communication, and monochronic
or polychronic time orientation.® These
“types,” while convenient for the user,
can easily give way to stereotyping.* It
is therefore helpful to heed Ken
Avruch’s warning that culture is not ho-
mogeneous, is not a thing, is not uni-
formly distributed among members of a
group, is not custom, is not timeless,
and individuals can possess more than
one culture.®

There are numerous definitions of “cul-
ture” developed by anthropologists, so-
cial scientists, and others, but a good
place to start is with the definition of-
fered by Thomas Regulus and
Kimberley Leonaitis who see culture as
a set of values, beliefs, and expected

behaviours that guides the lives of a
group’s members. It provides meaning
and purpose, and organizes lives and
experiences. Cultures develop as a
means of solving problems that groups
experience over time, and cultures are
different because their problems and
experiences have been different.®

The complex nature of culture is cap-
tured by Avruch who takes a broader
view and expands on intracultural dif-
ferences. He makes the important point
that culture refers to the socially trans-
mitted values, beliefs and symbols that
are more or less shared by members of
a social group. These constitute the
framework through which members in-
terpret and attribute meaning to both
their own and others’ experiences and
behavior. One key assumption implicit
in this definition is that culture is a qual-
ity of social groups and perhaps com-
munities, and that members may be-
long to multiple such groups. Therefore,
an individual may “carry” several cul-
tures, for example, ethnic or national,
religious, and occupational affiliations.”

This acknowledgment that one individual
can be multicultural should instill caution in
instructors who might resort to “cultural
stereotyping.” Focusing training on what
could be perceived as cultural stereo-
types could generate animosity and re-
sult in resistance to learning.

Another lens through which to view “cul-
ture” is put forward by Mark Davidheiser
who proposes a more nuanced view,
especially in the context of conflict reso-
lution. His contextualized analysis of
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the complexity and importance of cul-
ture in conflict resolution convincingly
argues for the adoption of the term
“worldview” over “culture”. As he indi-
cates, the term “worldview” is less sug-
gestive of a single, homogenous cogni-
tive—interpretive mazeway shared
among all members of a given group.
Worldviews encompass not only shared
mores, norms, and behavioral patterns,
but they also connote shared and indi-
vidual expectations and are less sug-
gestive of a single, homogenous cogni-
tive—interpretive mazeway shared
among all members of a given group.
Worldviews also encompass connote
shared and individual expectations and
the interpretative filters inherent in cog-
nition (how we perceive and understand
life and particular events).®

The combination of all these definitions
only begins to capture the complexities
and differences that is “culture” or, pref-
erably, “worldview.”
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Michelle LeBaron and Mario Patera
have suggested that North American
negotiation instructors have been slow
to adopt new ideas for teaching what
they term “culturally fluent” negotiation.
They offer a paradigm shift in the ap-
proach to teaching negotiation across
cultures in which culturally fluent nego-
tiation education would feature a series
of tools and processes applicable to
different ways of being, seeing and re-
sponding to issues and diverse others.
These tools are not easily packaged in
prescriptive modules. To be responsive
to a wide range of differences, these
tools must tap flexibility and intuition,
drawing trainees’ attention to symbolic
dimensions of negotiation including per-
ceptions, identities, and worldviews®.

This developing view of culturally ap-
propriate negotiation training is the an-
tithesis of the way dispute resolution
has developed in North America over
the last forty years. We have developed
toolboxes, assigned “types” to cultures,
championed interest-based negotiation,
role play, individualistic perspectives,
etc., for “getting to yes.”® As Mark
Davidheiser opined, “The predominant
training procedures emphasized that
there was a proper way to mediate which
entailed following a unilinear staged
model with specific ground rules. Me-
diators were trained in a structured prob-
lem-solving model, derived in large
measure from principled or integrative
negotiation which did not account for
sociocultural diversity. Within that
framework, mediators are called to be

impartial facilitators who use a struc-
tured process model to create an op-
portunity for productive communication
and problem solving.”®

These North American teaching meth-
ods do not necessarily have applica-
tion in other cultures with different
worldviews. Besides, as we branch out
into the world to resolve disputes across
cultures and even within our own multi-
cultural cities, DR education must
evolve to take account of the personal-
ity types and learning preferences in the
multiplicity of cultures and worldviews.
In addition, with increasing cross-cul-
tural interactions in DR, the instructor
must be careful not to disrupt student
learning through inadvertent resorting to
type. To do so could arouse anxiety and
lower student performance. Inadvertent
stereotyping imposes extra cognitive
burdens upon students such as reduced
working memory capacity, increase
heart rate variability, and decreased
self-control, memory and organizational
skills. Importantly, the student does not
have to believe a stereotype in order to
feel threatened by its implications. Feel-
ings of unease or alienation are suffi-
cient to undermine performance.*?

lll. PREPARING TO TEACH “CULTURE”
How does one prepare to teach culture
and diversity within dispute resolution,
both domestically and internationally?
Parker Palmer has posited that teach-
ing and learning are always reciprocal.*®
“Before a teacher can know what she
needs to teach, she should know the

people she is teaching.”* In addition,
the teacher must know herself. She
must be open to learning from her stu-
dents and she must be open to other
worldviews.

The first step in becoming an effective
DR instructor is to understand who you
are, your worldview, and how it affects
the way you impart knowledge. Itis also
helpful to know your personality type
and your learning style. Knowing your-
self will enable you to expand on those
features that will enhance student en-
gagement and learning, while temper-
ing your personality traits and learning
style that could deter the learning of
others who do not share your worldview.

1.WHO ARE YOU?

The DR instructor might answer this
guestion by indicating where she was
born, the schools she attended, the pro-
fession she has chosen, etc. but, to
become an effective DR instructor, she
must delve deeper for the answer. One
place to start is by exploring her per-
sonality type and learning preferences.

(A) PERSONALITY TYPE

One personality type tool that is readily

available on line is Myers-Briggs Type

Indicator (MBTI).*® The MBTI has four

categories that describe key areas

which combine to form the basis of a

person’s “personality.”

 Where you focus your attention:
Extraversion(E) or Intraversion (1)

e The way you take in information:
Sensing (S) or Intuition (N)

All disputes arising out of or in connection with
this agreement, or in respect of any legal
relationship associated with or derived from this
agreement, shall be mediated pursuant to the
National Mediation Rules of the ADR Institute of

NATIONAL MEDIATION RULES PROVIDE RESOLUTIONS

ADR Institute of Canada National Mediation Rules
provide simple guidelines for initiating mediations
including appointment of a mediator should the
parties be unable to come to an agreement.

USE THE MODEL DISPUTE RESOLUTION CLAUSE
SET OUT BELOW WHEN DRAFTING CONTRACTS:

languagel.

admin(dadric.ca.

Canada, Inc. The place of mediation shall be
[specify City and Province of Canadal. The
language of the mediation shall be [specify

TO OBTAIN A COPY OF OUR
NATIONAL MEDIATION RULES, VISIT:

http://adric.ca/rules-codes/national-mediation-rules/
or contactus at 416-487-4733/1-877-475-4353,
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e The way you make decisions: Think-
ing (T) or Feeling (F)

* How you deal with the outer world:
Judging (J) or Perceiving (P)

The MBTI will provide you with a com-
bination of four of the letters above to
form your personality type. After obtain-
ing your personality type, you should
consult the Preference Clarity Index®
which shows the level of preference. For
example, an INTJ personality type might
show a clear preference for Intuition, but
other preferences for Introversion,
Thinking and Judging might be slight.
In other words, by clearly leaning to-
wards Intuition, the strongest preference
is for taking in information from patterns
and the big picture with a focus on fu-
ture possibilities. Intuition also provides
hunches that enable one to pause, lis-
ten and, when required, re-evaluate a
chosen direction.’” The information
gleaned from taking a test such as the
MBTI, when honestly and critically
evaluated, can give insight into one’s
personality.

How can your personality contribute to
teaching dispute resolution across cul-
tures and worldviews? Still using the
example of the INTJ, the insightful, con-
ceptual and creative aspects of that
personality will assist in developing
tools and processes to engage learn-
ers in the learning experience. To de-
velop ways of engaging learners, the
instructor must maintain a clear vision
of future possibilities. These tools and
processes must be knowledge-based
and able to capture the imagination of
DR learners who are usually adults. In
the continuous development that is re-
quired, the instructor must be rational,
detached and objectively critical of his
or her work to ensure the content is
challenging but attainable. This, of
course, requires extensive knowledge
of the subject matter and the ability to
convey the material to others in inter-
esting and diverse formats.

Discussions of culture and difference
can be fraught with pitfalls that create
defensiveness and set up barriers to
learning. All the hard work and planning
will be of little use if the instructor is
perceived to be dogmatic and not open

to hearing other points of view.

(B) LEARNING STYLE
OR PREFERENCE

Kimberlee Kovach, in examining the

impact of culture on preferences for

learning, noted that:
In current negotiation instruction, the
subjects of diversity and culture
nearly always appear with regard to
the impact of culture on the nego-
tiation itself, not the learning of
the process. For example, ex-
perts examine numerous cogni-
tive impacts of negotiation
behaviour, as well as nuances in
communication, highlighting cul-
tural tendencies and differences.
Absent is the recognition that these
elements impact the learning of ne-
gotiation.*8

She convincingly argues that, in cultur-
ally diverse negotiation training, more
deliberation must be placed on “learn-
ing abilities and preferences, beginning
with an awareness and recognition that
learning differences exist and are cul-
turally based.”®

In preparing to teach dispute resolution
in an intercultural environment, the in-
structor must understand learning styles
or preferences. Do you make handwrit-
ten notes when reading a text in prepa-
ration for class? Do you skim the text
and eagerly await the classroom dis-
cussion to hear the comments of the
group? Do you learn best working in
seminar settings where you can dis-
cuss ideas with the group? Do you like
crosswords but have no interest in the
Sudoku? Do you read the newspaper
from cover to cover? Do you have mu-
sic playing in the background while you
work? Is it easier for you to illustrate a
point by telling a story? These ques-
tions are all answered by your learning
style or preference.

Learning styles use different parts of
our brains. They guide the way we learn,
change the way we internally represent
experiences, the way we recall informa-
tion, and even the words we choose.
There are on-line tools that can help to
discover your learning style including
the Memletics Learning Styles Ques-
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tionnaire? and the North Carolina State
University (NSUC) Learning Styles?:.

North Carolina State University divides
learning styles along four dimensions:
(1) Active and Reflective

(2) Sensing and Intuitive

(3) Sequential and Global

(4) Visual and Verbal??

In the Active/Reflective dimension, the
designers indicate that if you always act
before reflecting, you can jump into
things prematurely and get into
trouble. However, if you spend too
much time reflecting, you may never
get anything done. Active learners
retain information better if they find
ways to do something about it. Reflec-
tive learners will find it helpful to write
short summaries of readings or class
notes in their own words to retain the
material more effectively.

In the Sensing/Intuitive dimension, you
should be careful not to rely too heavily
on memorization and familiar methods
while not concentrating enough on un-
derstanding and innovative thinking. If
you overemphasize intuition, you miss
important details or make careless mis-
takes in calculations or hands-on work.
To be an effective learner and problem
solver, you need to function in both parts
of the dimension.

In the Sequential Global dimension,
Raymond Felder and Barbara Soloman
explain that what makes one a sequen-
tial or global learner is what happens
before you “getit.” Sequential learners
may not fully understand the material
but they can do something with it
since they have logically connected
the pieces they absorbed. Strongly
global learners who lack good se-
guential thinking abilities may have
serious difficulties relating the material
to other aspects of the subject or differ-
ent subjects until they get the whole
picture. While global learners might en-
counter difficulty understanding the
material initially, when they do, they are
usually able to apply it in more novel
ways than sequential learners.

In the Verbal Visual dimension, verbal
learners can help themselves by writ-
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ing summaries or outlines of course
material in their own words. Working in
groups can be particularly effective for
the verbal learner who will gain under-
standing of material by hearing class-
mates’ explanations. Verbal learners
comprehend even more when they do
the explaining. Visual learners perform
best with photographs, sketches,
graphs, etc., which provide a pictorial
depiction of ideas.

THE MEMLETICS LEARNING STYLES

ARE DIVIDED INTO SEVEN TYPES:

(@) Visual (spatial) — prefer using pic-
tures, images, and spatial under-
standing.

(b) Aural (auditory-musical) — prefer us-
ing sound and music.

(c) Verbal (linguistic) — prefer using
words, both in speech and writing.

(d) Physical (kinesthetic) — prefer using
the body, hands and sense of touch.

(e) Logical (mathematical) — prefer us-
ing logic, reasoning and systems.

() Social (interpersonal) — prefer to
learn in groups or with other people.

(9) Solitary (intrapersonal) — prefer to
work alone and use self-study. %

The North Carolina State University
Learning Styles and the Memletics
Learning Styles Questionnaire can pro-
vide confirmation of and explanation for
different learning styles. Importantly,
they remind DR teachers to design the
presentation of their course materials
so that they are accessible to all learn-
ing styles.

2. PERSONALITY TYPE, LEARNING
STYLE, AND CULTURE IN DR
INSTRUCTION

Bernard Mayer concludes that at the

centre of all conflicts are human needs

(survival needs, interests, and identity-

based needs). He argues that people

engage in conflict either because they
have needs that are met by the conflict
process itself, or because they have or
believe they have needs that are incon-
sistent with those of others. Those
needs are central to and give rise to
the five basic sources of conflict: com-
munication, emotions, values, struc-
tures within which interaction takes
place, and history.?* To be able to teach
how to resolve conflicts, the DR teacher

or trainer must have a sophisticated
understanding of the interaction between
culture or worldview and conflict, along
with how misinterpretation of learning
styles and personality types can con-
tribute to conflict in the learning envi-
ronment.

Teaching is a mutual exchange between
instructor and learner. An effective
teacher will seek to acquire as much
knowledge from students as students
will glean from the teacher. To be suc-
cessful, instructors in a culturally com-
plex environment would not go far wrong
in adopting the thought process of Cau-
casian Nancy Bereano in learning how
some Black women navigated North
American society:
| was ashamed by my arrogance,
frightened that my ignorance
would be exposed, and ultimately
excited by the possibilities be-
coming available to me. | made a
promise to my future to try and
listen to those voices, in others and
in myself, that knew what they knew
precisely because they were differ-
ent. | wanted to hear what they had
to tell me.>®

Itis precisely the acknowledgment that
the instructor does not know everything
about his or her students and the com-
mitment to listen to difference that will
make him or her a successful teacher.

DR learners are usually adult learners
who bring their life experiences to the
classroom. DR teaching should be a
reciprocal exchange of information
gleaned by mutual listening and learn-
ing from student and instructor’s
worldviews. As seen from the learning
types set out above, individuals have
different learning styles. Within large
multicultural North American cities®®
there are differences in culture that ne-
cessitate taking into account the vari-
ety of personality types and learning
styles when teaching DR.

In discussing negotiation training
abroad, Harold Abramson suggests that
North American trainers should recog-
nize which of their behaviours are cul-
turally shaped and the range of cultural
behaviours exhibited by the people be-

ing trained. Two of his guidelines for

trainers going abroad are:

1. Acquire a culturally educated lens;
and

2. Behave like a guest: Be flexible,
open-minded, and elicitive.?”

The argument could also be made that
these guidelines are relevant to training
in any multicultural setting, including
North American cities.

To acquire a culturally educated lens,
Michelle LeBaron has advocated acquir-
ing “cultural fluency,” which she de-
scribed as “awareness of culturally
bound world views — our own and oth-
ers — and the capacity to be attentive
to how these world views shape what
we see, interpret, and attribute in con-
flict.”? LeBaron goes on to make it clear
that cultural fluency is a “developmen-
tal process” which is never fully
achieved. LeBaron’s “cultural fluency”
focuses on the cultural group while
making it clear that there can be more
diversity within a group than between
groups. Therefore, one can become
culturally fluent by understanding inter-
cultural communication patterns and
worldviews.?

In the same vein, the Prince Edward
Island (PEI) Public Service Commis-
sion suggests that we should strive to
develop cultural intelligence:
Cultural intelligence means being
skilled and flexible about under-
standing a culture and learning more
about it from your ongoing interac-
tions with it. Gradually reshaping
your thinking to be more sympathetic
to the culture and developing your
behaviour to be more skilled and
appropriate when interacting with
others from that culture will also im-
prove your cultural intelligence.*

Similar to LeBaron’s “cultural fluency,”
the term “cultural intelligence” suggests
a continuous learning process in a
guest for deeper understanding of and
connection to other cultures. This defi-
nition also emphasizes the need to en-
gage in continuous learning to develop
cultural intelligence.

What is clear is that, as Abramson
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notes, we cannot simply read books to
learn about cultural practices because
each person can be a product of mul-
tiple cultural experiences.® Therefore,
his admonition to “behave like a guest”
should be kept in mind when teach-
ing DR. How should the good guest
or DR instructor behave? He must
recognize that we live in a
multicultural world and he does not
know all the rules. She must ask
guestions, listen to the answers, and
learn so that she can develop an
appreciation for the worldviews of DR
learners. The DR instructor must be re-
spectful and accommodating. She must
not impose her will, but seek to con-
tinuously learn instead. Using
Abramson’s analogy to a house guest,
to teach across cultures, the DR teacher
or trainer should be flexible, open-
minded, and elicitive. She should be
ready for the unexpected while devel-
oping her cultural intelligence. The PEI
Public Service Commission suggests
that, to build your own cultural intelli-
gence, you can read books and articles,

view videos and DVDs about cultural
differences, as well as attend events
and activities specific to particular
groups. You can simply begin to foster
relationships with people from groups
that are different from yours. They can
help you better understand and navi-
gate your way through their culture.
Show individuals from another cul-
ture your interest in learning about
their lives. Ask appropriate ques-
tions, and listen to the answers.*? In
other words, the DR instructor must
acknowledge that while it is impossible
to know everything about another cul-
ture, he or she can gain knowledge by
respectfully asking questions, listening,
learning, and being mindful.

IV.CONCLUSION

To achieve some level of success in
teaching dispute resolution, an instruc-
tor has the enormous responsibility to
know the basic subject matter while
being cognisant and respectful of the
students’ cultures or worldviews, per-
sonality types, and learning styles or

preferences. This will temper the
instructor’s inclination to impose his or
her culture, personality, and learning
preferences which could hinder stu-
dents’ learning. The DR instructor
must recognize that he can learn as
much from students as they can
learn from him. He must be flexible,
elicitive and engage in continuous
learning to develop his cultural in-
telligence. In intercultural encoun-
ters, the instructor must pay full at-
tention to the interactions without
imposing her own evaluative lens to
the cultural stranger’s behaviour. The
DR instructor or trainer must, as Stella
Ting-Toomey indicated, move from eth-
nocentric thinking to viewing through an
ethno-relative lens so that he can be
alert to his own and others’ mindless
behaviours.* This will reduce the pos-
sibility of the instructor resorting to ste-
reotyping and unwittingly inhibiting the
students’ learning. In our interconnected
world with diverse cultures and
worldviews, the challenges are complex
but not insurmountable. &
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NEWFOUNDLAND COURT AFFIRMS PUBLIC
POLICY OBJECTIVE OF UPHOLDING COMMERCIAL
ARBITRATION AGREEMENTS

Two recent decisions of the Supreme Court of Newfoundland and Labrador Trial Division (General) resulted in a stay order of
legal actions that had been commenced in the face of commercial arbitration clauses.

KAEFER V. VALE

In Kaefer Industrial Services Ltd. v.
Vale Newfoundland & Labrador Lim-
ited,! Kaefer contracted with Vale to
provide painting and insulation work
at Vale’s nickel processing facility
in Long Harbour, Newfoundland. The
contract was terminated by Vale and
a Notice of Dispute was sent to Kaefer
as required by the dispute resolution
process in the contract.

Kaefer registered a mechanics’ lien
shortly after receiving the Notice of Dis-
pute under the Newfoundland and La-

PAUL IVANOFF

Paul Ivanoff is a partner in the
Litigation Department of Osler,
Hoskin & Harcourt LLP. His practice
focuses on the litigation and arbitra-
tion of disputes related to infrastruc-
ture and construction projects
including energy, industrial and
transportation projects.

brador Mechanics’ Lien Act,? and started
an action against Vale in the Newfound-
land court. Vale sought a stay of the
litigation pending arbitration. At issue
before the Court was implementation of
the dispute resolution provision of the
contract in the context of the Arbitra-
tion Act® and the MLA.

NEWFOUNDLAND & LABRADOR
ARBITRATION ACT

Under the Arbitration Act, the Court has
discretion to order a stay of legal pro-
ceedings in the event of an arbitration

LAUREN TOMASICH, LL.B.

Lauren Tomasich is a Partner in the
Osler, Hoskin & Harcourt LLP
litigation group and Co-Chair of the
International Commercial Arbitration
and ADR Group. Her corporate
litigation practice has particular
emphasis on class action defence,
securities litigation, regulatory
investigations and arbitration, both
domestic and international.
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clause:

4(1) Where a party to a submission, or
a person claiming through or un-
der a party, begins legal proceed-
ings against another party to the
submission, or a person claiming
through or under a party, in respect
of a matter agreed to be referred,
a party to the legal proceedings
may, after appearance and before
delivering pleadings or taking other
steps in the proceedings, apply to
the court for an order staying the
proceedings.

(2) The court may make an order stay-
ing the proceedings under subsec-
tion (1), upon being satisfied,

(@) that there is no sufficient rea-
son why the matter should not
be referred to arbitration in ac-
cordance with the submission;
and

(b) that the applicant was, at the
time the proceedings started,
and still is ready and willing to
do all things necessary for the
proper conduct of the arbitration.

STRONG PUBLIC POLICY
CONSIDERATIONS SUPPORT STAY IN
FAVOUR OF ARBITRATION

Vale asked the Court to consider the
strong public policy considerations
which support upholding the agreed-
upon commercial arbitration clauses
while preserving Kaefer’s rights under
the MLA. Where parties have agreed
by contract to have their disputes arbi-
trated, the parties should be held to their
contract.*

The importance of adhering to arbitra-
tion agreements has been affirmed by
the Supreme Court of Canada. Binnie,
J., writing for the majority in Seidel v.
Telus Communications Inc., stated that:


http://www.adric.ca
http://www.adric.ca

“Absent legislative intervention, the
courts will generally give effect to the
terms of a commercial contract freely
entered into, even a contract of adhe-
sion, including an arbitration clause.™

As noted in Kaefer v. Vale, the New-
foundland and Labrador Court of Appeal
had previously considered a request for
a stay in the face of an arbitration clause
in Midnight Marine Ltd. v. Lloyd’s Un-
derwriters.® This was a marine insurance
claim and the parties had agreed to have
“every dispute arising” referred exclu-
sively to arbitration.” The dispute in
that case was governed by Article
[1.3 of the Convention on the Rec-
ognition and Enforcement of Foreign
Arbitration Awards which is incorpo-
rated into the laws of Newfoundland and
Labrador by the International Commer-
cial Arbitration Act.® Barry, J.A. found
that the statute expressed a policy in
favour of arbitration. The Court of Ap-
peal stated that “granting the stay re-
qguested in the present case will pro-
mote the legislature’s policy expressed
in our provincial statute”.® The parties
had expressed their intention and agree-
ment to seek arbitration and the court
was satisfied that there was no basis
not to enforce this agreement.

MLA REMEDIES REMAIN IN PLACE

In Kaefer v. Vale, the Court concluded
that it was satisfied that this was an
appropriate case to exercise its discre-
tion to grant a stay. Kaefer had failed to
establish “sufficient reason why the
matter should not be referred to arbitra-
tion”.2° The Court stated that the issue
of compensation payable under the con-
tract was clearly captured by the defini-
tion of disputes which the parties, both
sophisticated business entities, freely
chose as their dispute resolution
method. In the end, the Court noted that
the remedies available under the MLA
remained in place and would be avail-
able to Kaefer, that Kaefer contracted
to pursue commercial arbitration, and
that the important public policy objec-
tive of upholding commercial agree-
ments as recognized by the courts was
factored into this decision.

AECOM V. TATA
In the recent decision of AECOM Con-

sultants Inc. v. Tata Steel Minerals
Canada Ltd.™, the court came to a simi-
lar conclusion. This case concerned a
contract between AECOM and Tata for
engineering, procurement and construc-
tion management services for a Direct
Shipping Ore Project in Labrador.

AECOM registered a mechanics’ lien
and started legal action against Tata.
On the same day it filed the Statement
of Claim, AECOM submitted a Notice
of Arbitration to Tata claiming the sum
“as more fully appears from the claim

for lien document.”*?

Tata sought a stay of the litigation pend-
ing arbitration, submitting that AECOM
could not proceed in two separate fo-
rums simultaneously. At issue was
whether a stay of the mechanics’ lien
action was appropriate pending deter-
mination by arbitration of any monies
owing under the Contract.

The plaintiff opposed the stay on the
basis it never contracted to forego its
lien claim rights, the litigation addressed
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matters and sought remedies outside
of the arbitrator’s jurisdiction, and that
they were one of several lien claimants
involving the defendant.

As with Kaefer v. Vale, in AECOM, the
Court concluded that the plaintiff's in-
tent was to arbitrate its dispute and
thereafter, enforce its lien through its
rights under the MLA. The plaintiff
failed to establish sufficient reason
the matter should not be referred to
arbitration. In sum, the Court held
that the parties’ dispute was clearly
within the contractual dispute reso-

lution provision, it would be inappro-
priate to permit the plaintiff to main-
tain two live proceedings in the circum-
stances, and that a stay pending
arbitration was appropriate.

These two decisions reflect the New-
foundland and Labrador Court’s willing-
ness to exercise its discretion to stay
litigation commenced in the face of com-
mercial arbitration clauses. This is con-
sistent with the public policy objective
in favour of arbitration when there is a
contractual agreement to resolve dis-
putes in this manner. @&

2017 NLTD(G) 65 (“Kaefer v. Vale”).

R.S.N.L. 1990, c. M-3 (the “MLA").

R.S.N.L. 1990, c. A-14.

David I. Bristow et al, Construction Builders’ and
Mechanics’ Liens in Canada, 7th ed. (Toronto:
Thomson Reuters, 2016) at para. 10.14.

5 2011 SCC 15, at para. 2.
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2010 NLCA 64 (“Midnight Marine”).

Ibid. at para. 55.

R.S.N.L. 1990, c. I-15.

Midnight Marine, supra note 6 at para. 59.
Kaefer v. Vale, supra note 1 at para. 63.
[2017] N.J. No. 129.

Ibid. at para. 2.
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BEN HOFFMAN

Reviewed by Colm Brannigan

This is a wonderful book. When | first
sat down to read it | was expecting a
more or less traditional treatment of ne-
gotiation, peacemaking and mediation
from an experienced practitioner but
it is far more than that. It is the mem-
oir of a spiritual journey and should
resonate with all who see themselves
in the peacemaker role. It is an au-
tobiography without pretension. In it,
stories are woven into the fabric of
the various personal and professional
pathways the author has travelled.

Dr. Ben Hoffman has had an amaz-
ing career from working as a cor-
rections officer and administrator
to mental health practitioner, a
consultant who drafted the first
ever comprehensive curriculum on
Conflict Management and Negotia-
tion at Harvard and starting one of
Canada’s first mediation firms in Ottawa.

Read the full review
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