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WHO ARE WE?

ADRIC brings together seven affiliates
as well as major corporations and law
firms to promote the creative resolution
of disputes across the country and in-
ternationally.

This broad membership base allows for
diverse skills and experience and con-
tributes to the development of the field
of dispute resolution in Canada.

Numerous organizations refer to ADRIC
for guidance in administering disputes

between the organization and its clients
or customers, between employees, or
between employees and management
using ADRIC's National Mediation
Rules and its Arbitration Rules. Mem-
bers adhere to ADRIC's Code of Eth-
ics and are subject to disciplinary poli-
cies. Those who have achieved the
required education and practical expe-
rience may apply for recognition as
designated Qualified Arbitrators, Char-
tered Arbitrators, Qualified Mediators,
or Chartered Mediators.

EXECUTIVE

M. Scott Siemens, C.Med, B.Comm, FICB
President and Director / Affiliate
Representative - ADRSK, SK

James (Jim) Musgrave, Q.C., C.Med, Q.Arb
Past President and Director / Corporate
Representative - Cox & Palmer, Halifax, NS
Thierry Bériault, C.Med, LL.L., D.PRD
Vice-President (President-Elect) and Director /
Affiliate Representative - IMAQ, QC

Andrew (Andy) D. Butt, C.Med, Q.Arb
Vice-President and Director / Affiliate
Representative - ADRAI, Atlantic

Jim McCartney, LL.B., BA, C.Med, C.Arb
Vice-President and Director at Large -
Calgary, AB

Josie Parisi, CPA, CA, CBV, CIRP

Director at Large and Treasurer - Toronto, ON

DIRECTORS

Sara Ahlstrom

Director / Corporate Representative - Dispute
Resolution Services, Alberta Municipal Affairs,
Edmonton, AB

Glen W. Bell, LL.B., C.Arb
Director / Affiliate Representative - ADRBC, BC

Laura Bruneau, BA, LL.B, CMC
Director/ Corporate Representative - Bruneau
Group, Inc., Ottawa, ON

2016-2017 BOARD OF DIRECTORS

Mary Comeau, LL.B.

Director/ Corporate Representative - Norton
Rose Fulbright Canada LLP, Calgary, AB
Michael Erdle, B.J., LL.B., C.Med, C.Arb
Director / Affiliate Representative - ADRIO, ON
William J. Hartnett, Q.C., LL.B.

Director at Large, Calgary, AB

Wendy Hassen, C.Med

Director / Affiliate Representative - ADRIA, AB
Michelle T. Maniago, B.A., LL.B

Director/ Corporate Representative - Borden
Ladner Gervais LLP, Vancouver, BC

P. David McCutcheon, LL.B., C.Arb (Fellow)
Past President/ Director at Large, Toronto, ON
Michael Schafler

Director / Corporate Representative - Dentons
Canada LLP, Toronto, ON

Jennifer L. Schulz, B.A., LL.B., M.Phil., S.J.D.
Director / Affiliate Representative - ADRIM, MB
Anne M. Wallace, Q.C., LL.B., C.Arb, C.Med,
CTAJ, IMI Cert.

Director at Large - Saskatoon, SK

OTHER OFFICERS

Janet McKay

Secretary and Executive Director

Alberta Energy Regulator
Borden Ladner Gervais LLP
Bruneau Group

Canadian Institute for Conflict
Resolution

Cox & Palmer

Dentons Canada LLP
Environmental Appeals Board
Gowling WLG

ADR INSTITUTE OF CANADA CORPORATE MEMBERS

BECOME A CORPORATE MEMBER - contact Janet McKay, Executive Director
1-877-475-4353, ext 105
Jjanetmckay(@adric.ca

Ismaili Conciliation and Arbitration
Board of Canada

Imperial Oil Ltd.

Insurance Bureau of Canada
Mclnnes Cooper

Norton Rose Fulbright Canada LLP
Osler, Hoskin & Harcourt LLP
Rose LLP

Shell Canada Limited



http://www.adric.ca
https://www.facebook.com/ADRInstituteOfCanadaADRIC.IAMC
https://www.linkedin.com/groups?gid=3303518
https://www.youtube.com/channel/UCwA2kIDn6cqf2oUFxzYiN8A
https://WWW.twitter.com/ADRCanada
http://www.adric.ca

OCTOBER 18-20, 2017
ST. JOHN'S, NEWFOUNDLAND, CANADA

ADRIC 2017:
ADR & ACCESS T0 JUSTICE

The ADR Institute of Canada’s AGM & Annual National Confer-
enceis Canada’s largest, most prestigious and mostimportant
ADR event; every major firm and company with an interestin
reaching those in the field will want to be associated.

ADRIC is working with some great partners to develop a sched-
ule full of exciting topics and speakers.

Two full days of 75- and 90-minute sessions on commercial
arbitration and mediation, international arbitration, numerous
mediation topics, as well as family, workplace, special interest,
and the return of ADRIC TALKS (based on the hugely successful
TED Talks model).

Enjoy exceptional Luncheon Keynote Speakers, improved
networking opportunities with lengthened breaks and the
Cocktail Reception, special industry exhibitors, and CPD points
accreditation.

PLUS

The Pre-Conference workshop October 18.

CPD accreditation pending from All Canadian Law Societies.

PLAN EXTRA VACATION TIME AROUND
REGISTER TODAY! THE CONFERENCE - WE HAVE TOURS

Visit www.adric.ca/adric2017 for registration details, to
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Conference updates. Be where the high profile FAMILIES THAT MAKE THE MOST OF AN
professionals and most sophisticated consumers of INCREDIBLE PART OF THE WORLD.

arbitration and mediation services will be on
October 18-20.

VENUE: Book your group rate for ADR
Institute of Canada - Access to Justice
Conference. Click here.

Delta Hotels St. John’s Conference
Centre, 120 New Gower Street,
St. John's, Newfoundland,

AIC 6K4, TF: 888-793-3582.

Special group rate === S W™ FLIGHT COSTS ARE LOWER THAN YOU THINK!
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MESSAGE FROM THE PRESIDENT

ADRIC has undergone a number of developments already this
calendar year: in March it moved its offices to independent
facilities, hired an enthusiastic, skilled bookkeeper, a first-rate
designations and professional development coordinator, and has
engaged an expert system admin to continue the development of
IMIS member management software.

We are delighted the incomparable
Brenda remains committed as does our
remarkable Executive Director, Janet
McKay. With this outstanding team in
place, ADRIC is poised to reach even
greater levels.

ADRIC will develop even further via its
involvement in an exciting project with
affiliates to develop new Memorandums
of Understanding for our collaborative
relationships and activities. Created by
the Presidents’ Roundtable, the MoU
Taskforce has been working to re-
view, renew, and recreate the relation-
ships between ADRIC and the Affiliates,
and between the affiliates themselves.
The proposed model is more peer-
to-peer in something of a federation
model. It is a monumental task to
meet with, consider, and discuss
each participant’s needs for the fu-
ture, difficult work but exceptionally
well-led by Wendy Hassen (ADRIA rep-
resentative on ADRIC Board) and
Kathryn Munn (ADRIO Past President).
The MoU Task Force is comprised of
members from across the country rep-
resenting the varied interests of our
many practitioners. The Task Force
hopes to present a draft at the October
ADRIC AGM and conference.

ADRIC’s Advocacy work is on the verge
of some major accomplishments:
ADRIC has had a conversation with the
Prime Minister’'s Office with plans to
meet again. The Advocacy subcommit-
tees have been working on opportuni-
ties to promote ADR, ADRIC and the
Affiliates by developing an Advocacy
Toolkit for use by members across
Canada to help increase awareness of
ADR and assist in their advocating for
increased use of ADR; planning and
implementing activities for the October
“Conflict Resolution Day” October 19th
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(which happens to be the opening day
of the ADRIC Conference!); an aware-
ness campaign (liaising with the Mar-
keting & Membership Committee); work-
ing with governments; issuing more
press releases, etc.

On the subject of national Committees,
ADRIC has many opportunities for in-
volvement. We encourage you to share
your experience and talent on our nu-
merous and varied committees. Some
of ADRIC’s committees require official
affiliate representation, others require
the voice and perspective of a diverse
national composition. All require ener-
getic participants seeking to advance
the cause of ADR in Canada. One such
committee is the Arbitration Designa-
tions Standards Committee for which
we are currently seeking a Chartered
Arbitrator to Chair. Have a look at the
chart on our website to see where there
are vacancies and contact your Affili-
ate or our office to learn how you can
become involved.

ADRIC is finalising the work on a Ros-
ter for the National Energy Board. They
have chosen, based on specific cri-
teria including experience and loca-
tion, a total of 37 member practitio-
ners from across the country. The Roster
Development committee continues to
identify and reach out to industries to
create more of these kind of work op-
portunities for member practitioners.

The ADRIC Conference committee is
organizing an engaging program with the
theme of Access to Justice. It prom-
ises to deliver timely information and
practical skills for members, govern-
ment and all interested parties.

ADRIC 2017: ADR & Access to Jus-
tice will be held in St John’s NL this

M. SCOTT SIEMENS, C.MED, B.COMM., FICB

PRESIDENT,
ADR INSTITUTE OF CANADA, INC.

Scott is a Government of Canada
accredited mediator with the Depart-
ment of Justice’s Informal Conflict
Management System network. An
experienced Labour Relations
mediator and facilitator, Scott's
background also includes interna-
tional relief and development work
and corporate finance. Scott is also
President of the ADR Institute of
Saskatchewan.

year, October 18th to 20th. We are de-
lighted that, among other prominent in-
dividuals, the Honourable Justice Tho-
mas A. Cromwell will be in attendance.
Justice Cromwell Chairs the Action
Committee on Access to Justice in Civil
and Family Matters. He will host a ses-
sion you will not want to miss.

Do plan to attend and take some vaca-
tion time around the conference dates:
in addition to an exceptional program,
we will have tours and social events for
spouses and families to make the most
of an incredible part of the world! We
have negotiated the accommodation
rates for before and after the conference
and flights are much lower than you may
think! More information is available on
ADRIC’s website.

ADRIC continues to seek out opportu-
nities and benefits for members across
the country. You will have seen the re-


http://www.adric.ca

cent communiqué from ADRIC’s Insur-
ance committee on how it is succeed-
ing in acquiring greater coverage at
lower premiums for members. ADRIC
is now working to arrange a mem-
bers’ health, vision and dental plan,
which will be especially helpful to inde-
pendent practitioners.

Please let us know how you believe
ADRIC can be of even greater service;
we would love to hear from you! &

__-__-‘_“--.
W"{
M. SCOTT SIEMENS, C.MED,

B.COMM., FICB
PRESIDENT@ADRIC.CA
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PROFESSIONAL DESIGNATIONS FOR
MEDIATORS AND ARBITRATORS

ADRIC’s professional designations in
mediation and arbitration identify and
differentiate their holders. They dem-
onstrate to potential clients that you
have achieved prescribed training
and experience levels recognized by
your peers and based on objective
third party assessment by a commit-
tee of senior and highly respected prac-
titioners.

C.Med, Q.Med, C.Arb or Q.Arb" after
your name enhances your credibility and
marketability. These national designa-
tions communicate your membership in
a national organization dedicated to pro-
moting ADR and your commitment to
continuing education and engagement
in the practice.

The C.Med (Chartered Mediator) and
C.Arb (Chartered Arbitrator) are
Canada’s preeminent generalist desig-
nations for practising mediators and ar-
bitrators and the most senior designa-
tions offered by ADRIC.

The Qualified Mediator (Q.Med) and
Qualified Arbitrator (Q.Arb) are Canada’s
newest designations signifying requisite
knowledge, skill and expertise. They
provide recognition of work and experi-
ence and offer a solid foundation as you
progress to the next designation.

These designations are recognized and
respected across Canada and internation-
ally. They are often accepted as the mini-

Kl

/

mum criteria for membership on rosters.

For more information and criteria, visit

ADRIC.ca

APPLICATION FEE

A one-time application fee is payable
to your regional affiliate to cover the
costs of administering the accredita-
tion process.

ANNUAL FEE AND

OTHER REQUIREMENTS

There is an annual fee to maintain your
designation (see current rates at
adric.ca). You must also remain a mem-
ber in good standing with your regional
affiliate and commit to the Continuing
Education and Engagement Programme
to retain your designation.

APPLICATION FORMS

Application forms for these designa-
tions may be downloaded from your re-
gional affiliate website or contact your
affiliate to have a copy sent to you.
BC - bcami.com

AB - adralberta.ca

SK - adrsaskatchewan.ca

MB - adrmanitoba.ca

ON - adr-ontario.ca

QC -imag.org

Atlantic Provinces - adratlantic.ca

LEARN MORE:

'All designations are ™ ADR Institute of Canada, Inc.

ADR CONNECT

FIND AMEDIATOR, ARBITRATOR,

TRAINER OR OTHER
ADR SPECIALIST WITH OUR
UNIQUE SEARCH ENGINE

HTTP://ADRIC.CA/ADRCONNECT/
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MESSAGE FROM THE EDITOR

It is timely and appropriate to note in this edition
the recent enactment in Ontario of the new
International Commercial Arbitration Act S.0. 2017
(the “new ICAA”) based on the 2006 revisions to the
UNCITRAL Model Law on International Arbitration.
This update to the Act also affirms the applicability
in Ontario of the 1958 United Nations Convention on
the Recognition and Enforcement of Arbitration
Agreements and Awards (more commonly referred
to as the “New York Convention”). Although the
prior applicability of the New York Convention in
Ontario had been the subject of occasional (and, in
my view, unfounded) speculation and doubt, it is
good to have this issue put to rest once and for all.

The new ICAA is also important in that
it creates a 10 year limitation period for
the enforcement of awards (or longer in
some older cases to which the transi-
tional rule applies). A similar amendment
was also made at the same time to the
Arbitration ActS.0O. 1991 which covers
non-international arbitrations. Thus, the
new limitation period in Ontario for the
enforcement of all arbitration awards is
10 years.

Those drafting arbitration agreements
should also be aware of the new provi-
sions regarding interim relief which al-
low for ex parte applications to be made
to a tribunal for interim relief. This was
one of the most controversial provisions
in the 2006 Model Law and has not been
universally adopted legislatively in other
countries (e.g. Australia). Parties may
wish to consider excluding this provi-
sion in their arbitration agreements.

One of the ongoing issues which will
need to be addressed is the overall
structure of arbitration legislation. Com-
mercial arbitration in Ontario, and some
other provinces, is divided between two
statutes, one for international and one
for non-international (or, as it is often
termed, “domestic”) arbitration. This is
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a source of frequent confusion to the
bar and the bench, the more so because
there is rarely any actual distinction
made by practitioners when the arbitra-
tion clause is drafted or when the arbi-
tration takes place. When an issue
arises in which the distinction does
matter, the difference is often over-
looked. Such was the case recently in
Novatrax International Inc. v Hagele
Landtechnik GmbH et al 2016 ONCA
771. In this edition of the CAMJ, we
include an excellent discussion of that
case by John Kelly.

Afurther issue is that the domestic Ar-
bitration Act, applies to all manner of
arbitrations in Ontario, including family
law, labour and statutory arbitrations.
Whereas commercial arbitration oper-
ates on the same contractual basis as
the law of contract, this context is ab-
sent for some other forms of arbitration.
The result is that judges often feel that
principles, especially with respect to
judicial intervention and review, need to
be applied differently in less consen-
sual forms of arbitration. However, tak-
ing this approach can lead the courts
into apparent inconsistency. See for
example, the decision of the Ontario
Court of Appeal in Intact Insurance Com-

WILLIAM G. HORTON, C.ARB, FCIARB

EDITOR-IN-CHIEF

Bill practices as an arbitrator and
mediator of Canadian and interna-
tional business disputes. Prior to
establishing his current practice, Bill
served as lead counsel in major
commercial disputes in arbitrations,
mediations and before all levels of
courts, up to and including the
Supreme Court of Canada.

http://wghlaw.com/

pany v Allstate Insurance Company of
Canada 2016 ONCA 609. In this edition
of CAMJ we include a case comment
by David Campbell which provides an
excellent discussion of the issue as it
presents itself in that case.

Possibly, when the Supreme Court of
Canada hands down its decision in Brit-
ish Columbia v. Teal Cedar Products
Ltd. 2013 BCCA 326 (CA), we will have
further guidance as to whether, and if
so how, the standard of review differs
between commercial arbitration and ar-
bitration mandated by statue. However,
in the meantime, in this season of leg-
islative reform, it might be well for those
involved in the process to consider
whether it might not be appropriate to
have a single Act that deals exclusively
with commercial arbitration, both inter-
national and non-international.

A third article in this edition of CAMJ
deals with the subject of third party fund-
ing in arbitration. Rachel Howie and
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These two useful guides from the

or business context.

ADR Institute of Canada are excellent
reference manuals for ADR practitioners.
Those wishing to supplement their training will find

them to be an invaluable educational resource. They

familiarize anyone wishing to understand the

.
Are the Arbitration and Mediation Handbooks
part of your resource library?

are also superb primers and a great resource to

arbitration and/or mediation process in a commercial

ORDER YOUR COPIES TODAY

Order: Member Portal
Call: 416-487-4733 or 1-877-475-4353

Jessica Gill provide a concise and
comprehensive introduction to this new
phenomenon. | hope that future articles
we publish will report on the issues that

arise as third party funding continues
to be integrated into the arbitration land-
scape. One topic of particular interest
will be how the professional networking
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TO SUBSCRIBE:
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of third party funders, arbitration coun-
sel and arbitrators will factor into con-
flict and disclosure issues.

In this edition we also feature two ar-
ticles on mediation.

Steve Lorteau writes about mediation
in the context of Quebec’s new Code of
Civil Procedure and its ground-break-
ing mandate that private means of re-
solving disputes should be considered
before public processes are engaged.
His article highlights the public utility of
this approach from the perspective of
game theory and economic optimality.

Stephen Richard Morrison has writ-
ten a practical guide to complex, multi-
party mediation in which he generously
shares some techniques he has found
particularly helpful.

I hope you will enjoy this edition of
the Canadian Arbitration and Media-
tion Journal. Please keep us in mind
for anything you might wish to write
about in the field of alternative dis-
pute resolution. We are happy to work
with authors and prospective authors at
all stages of their projects in order to
produce material and resources to as-
sist and enrich the Canadian dispute
resolution community. &
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THE NOVATRAX DECISION:
COURT OF APPEAL CONFUSES
AN INTERNATIONAL
ARBITRATION CLAUSE WITH A
FORUM SELECTION CLAUSE
AND INCORRECTLY STAYS AN

ONTARIOACTION

The decision by the majority of the Ontario Court of Appeal in
Novatrax International Inc v. Hagele Landtechnik GmbH, Karl
Hagele, Benjamin Hagele and Cleanfix North America Ltd. 2016
ONCA 771 (CanLIl) (" Novatrax” ) illustrates the difficult issues
faced by a Court on an application to stay litigation commenced by
one of the parties to a contract which contains an arbitration clause
requiring the parties to submit all disputes to binding arbitration in
Germany in circumstances where the plaintiff also sues defendants
who were not parties to the agreement and did not agree to
participate in arbitration in Germany.

FACTS

In July 2006, the Appellant, Novatrax,
renewed an Exclusive Sales Agreement
(ESA) with Hagele in which Hagele
would continue to distribute indus-
trial fans in Canada and the United
States. The agreement could be ter-
minated by either party on 12
months’ notice or without notice in cer-
tain circumstances.

On November 24, 2009, Hagele notified
Novatrax that it was terminating the ESA
for cause immediately.

In January 2010, Novatrax commenced
an action in Ontario for wrongful termi-
nation of the ESA and tortious miscon-
duct against Hagele and its principals
Karl Hagele and Benjamin Hagele as
well as Cleanfix North America Ltd.
(Cleanfix), a company set up by Hagele
to market its products in Canada and
the United States.

Karl Hagele, Benjamin Hagele and
Cleanfix were not parties to the ESA.
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The ESA contained what the Court de-
scribed as a “forum selection clause”
in which the parties agreed that Ger-
man law was binding and that any dis-
putes would be settled by binding arbi-
tration in Germany.

All of the Defendants (Respondents)
moved to stay the action relying on this
clause. The motion judge granted a stay
and Novatrax appealed.

The Court’s failure to properly identify
this clause which was, in fact, an arbi-
tration clause and not a forum selec-
tion clause is the subject of a concise,
helpful article by William Horton (“Incor-
rect principles of law applied in arbitra-
tion case: The Lawyers Weekly, De-
cember 9, 2016).

This article will not address those por-
tions of the judgement of the Court
which in my view, correctly deal with
the enforcement of what was actually
an arbitration clause in an international

JOHN S. KELLY, J.D., C.S., FCIARB
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arbitration agreement as between the
parties to the agreement or the
Court’s ruling that the language of
the clause (“to settle any disputes
by a binding arbitration”) was broad
enough to capture the contract and
tort claims pleaded by Novatrax and
that the “strong cause” exception to
enforcement did not apply in the circum-
stances. (see paras. 5-15)

The issue for discussion here is
whether the majority of the Court
was correct in staying the action
against the individual defendants
Karl Hagele, Benjamin Hagele and
Cleanfix who were not parties to the
ESA and requiring that the claims
subject to arbitration in Germany be
decided first, with any remaining
claims against the individual defen-
dants who were not parties to the ESA
also to be decided in Germany.
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THE CLAIMS AGAINST THE
INDIVIDUAL DEFENDANTS AND
CLEANFIX

Novatrax pleaded that it allowed one of
the individual defendants, Benjamin
Hagele, to utilize its office space and,
that as a result, he gained access to
confidential information and acted in
concert with the other defendants in uti-
lizing that information to terminate the
ESA, damage its reputation with its
bank and employees and allow Cleanfix
to gain a competitive advantage against
it in the marketplace. [para. 17]

The Judge hearing the motion to stay
the Ontario action found that the allega-
tions against the defendants, who were
not parties to the ESA containing what
he described as a forum selection
clause, were so intertwined with the
claims against Hagele that they should
be heard and decided together. In com-
ing to this conclusion, he relied upon
the decision of the Ontario Court of Ap-
peal in Momentous.ca Corporation v.
Canadian American Association of Pro-
fessional Baseball Ltd. 103 O.R. (3d)
467 at para. 53, aff'd [2012] 1 S.C.R.
359 (Momentous).

Momentous was a case in which a pro-
fessional baseball team sued the
League which drew on a letter of
credit when the team ceased opera-
tions. It also sued the City of Ottawa
and the principals of the League includ-
ing the defendant Wolff.

The agreement between the league and
the team contained a clause which re-
quired all disputes to be resolved by
arbitration in North Carolina.

The Court of Appeal in Momentous
agreed with the motions judge in that
case that the allegations in the claim
against the City and the principals were
so factually intertwined with the claims
against the league that the Plaintiffs
could not maintain that they should be
allowed to proceed separately in Ottawa
against the City of Ottawa and Wolff.
The Court held that the choice of forum
clause agreed to by the plaintiffs gov-
erned where the claims must be heard
and that, even though the City of Ot-
tawa and Wolff were not parties to the
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arbitration agreement, the claims
against them must be dealt with in
North Carolina. [para. 21]

The judge hearing the motion for a stay
in the Novatrax case noted that
Novatrax itself had pleaded that the
conduct of the individual defendants
and Cleanfix was so intertwined with the
claims asserted against Hagele that
they should be tried together and ruled
that, where the allegations all relate to
and arise out of the dealings with the
parties to the agreement, the choice of
forum clause agreed to by the plaintiff
should govern. [para. 18]

On appeal, the majority of the Court of
Appeal in Novatrax upheld the decision
of the motions judge and in particular,
his statement that the comments made
by the Court of Appeal in Momentous
were equally applicable to the Novatrax
case. [para. 22]

The majority of the Court in Novatrax
held that the factually-intertwined na-
ture of the claims pleaded by Novatrax
against all defendants required that the
forum selection clause drive the stay
analysis. [para. 22]

The majority referenced the dissenting
judgement of Justice Feldman and
agreed with her that the Court does not
have jurisdiction to force defendants
who are not parties to an arbitration
agreement to submit their claims to
arbitration. (emphasis added)

They held that the claims by Novatrax
against all defendants were factually
intertwined and turned on the determi-
nation of the threshold issue of whether
Hagele wrongfully terminated the ESA
and that that issue should be decided
firstin an arbitration. The majority were
also of the opinion that it was doubtful
that the claims against the individual
defendants, as pleaded, were sustain-
able. [paras. 23-26]

The result is that, although the major-
ity of the Court agreed with the motions
judge that all the claims against all de-
fendants should be “heard and decided
together” in Germany [para.18], they
also agreed with Justice Feldman that

the defendants who were not parties to
the ESA could not be forced to partici-
pate in an arbitration in Germany. Al-
though the Court didn’t specifically
make a ruling on the issue, the conclu-
sion | draw is that the Majority intended
that, once the threshold issue of
whether Hagele wrongfully termi-
nated the ESA was decided in the
arbitration, any remaining claims
against the defendants who were not
parties to the ESA would be decided in
litigation in Germany. It should be noted
however, that Justice Feldman was of
the opinion that the effect of the Major-
ity decision was that claims against non-
parties to the ESA would be stayed
and referred to arbitration in Ger-
many. (emphasis added). [para. 30]

JUSTICE FELDMAN'S DISSENT

In a well-reasoned and, in my view,
compelling dissent, Justice Feldman
took issue with the result and held
that the claims against the individual
defendants and Cleanfix should be
allowed to proceed in an action in
Ontario and not have to await the out-
come of the arbitration.

She repeated the proposition, appar-
ently accepted by the majority, that an
arbitration agreement only gives the ar-
bitrator jurisdiction over the parties to
the agreement and that a defendant who
is not a party to the agreement cannot
be forced to arbitrate the claims against
it because an arbitrator cannot make
an arbitral award that disposes of the
rights between a party to the agreement
and a non-party.

The real disagreement between the
majority and Justice Feldman lay in the
interpretation of the decision of the
Court of Appeal in Momentous.

On the stay application in Momentous,
the motions judge held the plaintiffs
had not shown “strong cause” why
the choice of law, choice of forum
and arbitration clause should not
govern, and went on to reject the ar-
gument that the claim against Wolff and
the City of Ottawa was not subject to
the forum selection clause and should
proceed in Ontario.
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Justice Feldman very effectively dis-
tinguished Momentous from Novatrax.
She observed that, in the Statement of
Claim in Momentous, the plaintiffs al-
leged that all defendants had conspired
to enforce the letter of credit in order to
force Momentous out of the league and
cause it financial loss.

The plaintiffs in Momentous asserted
that all parties were properly joined as
the claims for relief arose out of the
same transactions, there were common
questions of fact and law and that join-
der of all claims would promote the con-
venient administration of justice. [para. 37]

Justice Feldman reviewed the reasons
of Justice Laskin in Momentous on the
issue of whether the claims against
Wolff and the City of Ottawa could pro-
ceed separately in the Ontario action.
Justice Laskin held that the submission
of Momentous that the claims against
defendants who were not parties to the
choice of forum and arbitration clauses
should be allowed to proceed in Ontario
might have some validity except for the
way the plaintiffs had pleaded the claim.
The plaintiffs had alleged that all defen-
dants where necessary parties to the
same action, that they conspired to-
gether against the plaintiffs, that the
claims raised common questions of fact
and law, that they arose out of the same
occurrences and that their joinder would
promote the convenient administration
of justice. It was his view that, having
pleaded in that manner, the Plaintiffs
could not now assert a right to proceed
separately in Ontario and that the mat-
ters should be dealt with in North Carolina.

Most importantly however, Laskin J.A.
went on to say that the severable
claims against Wolff and the City
could be re-drafted and asserted
in a new action in Ontario. This
position was accepted by the Supreme
Court of Canada (see [2012] 1 S.C.R.
359 atp.11.). [Novatrax paras. 39-40]

Justice Feldman concluded that the
Court in Momentous was not suggest-
ing that the Plaintiffs could be forced to
enter arbitration out of the jurisdiction
with parties who had not consented to
arbitration as that would constitute a
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fundamental change in the law of arbi-
tration. [para. 42]

She found that the facts of Momentous
were wholly distinguishable from
Novatrax. She did not accept the posi-
tion taken by the motions judge in
Novatrax and approved by the majority
of the Court of Appeal that the claims
against the individual defendants were
inextricably intertwined with the claims
against Hagele. She reviewed the state-
ment of claim and found that it dealt
separately with the claims against the
corporate respondent Hagele for breach
of contract and wrongful termination of
the Exclusive Sales Agreement and then
asserted distinct claims against all of
the respondents for other conduct.

Justice Feldman reviewed the claims
against Hagele and Hagele and noted
that they were for negligence, unfair
competition, misrepresentation, bad
faith and interference with economic
relations. The claim against Cleanfix
was that it engaged in unfair competi-
tion and sought an accounting of prof-
its and a prohibition order.

Justice Feldman also observed that,
unlike the pleading in Momentous, there
was no claim by Novatrax that its claims
had to be dealt with together. She con-
cluded that the claims against the indi-
vidual respondents were not so inter-
twined that the claims against the
individual respondents and Cleanfix
could not be heard separately from the
claims against Hagele. [paras. 43, 47].
The motions Judge in Novatrax did, in
fact, note that the facts in Momentous
were not on all fours with those in
Novatrax. He found that there was no
express allegation of civil conspiracy
in Novatrax and, more importantly, he
found that there was no express allega-
tion that the individual defendants and
Cleanfix were necessary parties to the
action. He simply found that joinder of
all claims was implicit in the pleading.

ADVERTISE IN
THE CANADIAN ARBITRATION AND MEDIATION JOURNAL

[Novatrax v Hagele, 2013 ONSC
8045(CanLll)]

Justice Feldman concluded that, in the
absence of consent by the appellant
to have all claims decided in arbi-
tration in Germany, the claims
against the individual defendants
and Cleanfix could not be forced into
the arbitral process in Germany.

STAY OF LITIGATION

PENDING ARBITRATION

One of the obvious remedies available
to the Court as an alternative to forcing
non-parties to the ESA to have claims
resolved in Germany was to stay the
claims against the non-parties in Ontario
pending the completion of the arbitra-
tion.

In determining whether a stay was ap-
propriate, Justice Feldman adopted the
approach taken by the Alberta Court of
Appeal in Kaverit Steel and Crane Ltd.
v. Kone Corp. (1992) 120 A.R. 346, at
paras. 13-15 and 19-21, leave to appeal
refused [1992] S.C.C.A No. 117,
UCANU Manufacturing Corp. v. Calgary
(City of) [2015] A.J. No. 58 and Toyota
Tsusho Wheatland Inc. v. Encana Corp.
84 C.P.C. (7) 360.

The Alberta courts considered three

factors:

1. whether the issues in the arbitration
were substantially the same as the
issues in the action;

2. whether the defendant had satisfied
the court that continuing the action
would work an injustice on him or
her; and

3. whether the defendant had satisfied
the court that staying the action
would not cause injustice to the
plaintiff. [para. 55]

In applying the above factors in Novatrax,

Justice Feldman concluded that:

1. the claims against the individual re-
spondents and Cleanfix were largely,
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with one exception, separate from
the claims against the parties to the
ESA and the Plaintiff might choose
not to advance the claims against
the non-parties to the ESA in the
arbitration and pursue them in the
Ontario action; [paras. 55-56]

. with respect to injustice to the indi-
vidual respondents and Cleanfix if
the action were allowed to continue,
depending on the matters raised in
the arbitration as well as the timing
of the arbitration and the action,
there could be some duplication, but
that was one possible consequence
of the parties drafting a wide-rang-
ing arbitration clause in a contract
between two parties where disputes
may arise that involve others. (em-
phasis added.) The respondents had
not demonstrated prejudice as most
of what occurred was in Ontario and
the witnesses would not be unnec-
essarily inconvenienced by having
to testify in an action in Ontario. In
addition, a concession had been

made by the Respondents that, but
for the clause dealing with forum,
Ontario was, in fact, the more con-
venient forum; and

3. considering whether the respondents
had demonstrated that a stay would
not cause the appellant injustice, the
appellant alleged that its business
was ruined, that the respondents
were carrying on the business
through Cleanfix and that, while the
claims against the non-parties to the
ESA were claims recognized in
Ontario, it was unknown if such
claims were recognized in Germany.
The fact that German law would ap-
ply if the claims were arbitrated in
Germany was prima facie prejudicial
to the appellants. [paras. 59-61]

For all of the above reasons Justice
Feldman would have allowed the appeal
and set aside the stay.

ALESSON IN DRAFTING
ARBITRATION AND FORUM CLAUSES

It is, of course, easy in hindsight to
suggest that, in order to avoid the prob-
lems which arose in this case, to the
extent possible, every effort should be
made to get all relevant corporate sub-
sidiaries, any key shareholders and any
other identifiable potential defendants
who, based on the facts leading up to
the agreement, could reasonably be
parties to a subsequent dispute, to sign
the agreement containing an agreement
to arbitrate. In many cases, however, it
will not be possible to identify all poten-
tial parties to a future arbitration, par-
ticularly if the claims finally asserted
against them are truly independent from
the claims asserted against the parties
to the agreement.

From the point of view of the Plain-
tiff, it is crucial that the pleading
against those who didn’t sign the
agreement to arbitrate be seen to be
an assertion of independent causes
of action in order to avoid the ex-
pense and uncertainty of litigation in a
foreign jurisdiction. &

CAN'T FIND THE TIME
TO ATTEND A COURSE?

CORRESPONDENCE COURSE IN ARBITRATION _

-

The ADR Institute of Canada offers a two-part
correspondence course in arbitration designed
for those with post-secondary education to

complete on their own time.

The full course covers concepts and
procedures of contract and tort law, arbitration j
acts and procedures, evidence and court

control of arbitration.

:#(-

Once successfully completed, this course
fulfills the educational requirements for ADR

Institute of Canada’s national designations of
Qualified Arbitrator (Q.Arb) and Chartered

Arbitrator (C.Arb).

VISIT:
ORDER: MEMBER PORTAL
CALL:
EMAIL: adminf@adric.ca

www.adric.ca/resources/training-handbooks

416-487-4733 or 1-877-475-4353

Vol. 26, No. 1

- Canadian Arbitration and Mediation Journal, ADRIC.ca 11


http://www.adric.ca
https://mbr.adric.ca/iCore/Contacts/Sign_In.aspx?WebsiteKey=301be84a-065c-4a42-83ac-c33de450311e&LoginRedirect=true&returnurl=%2fADRic
www.adrcanada.scholarlab.ca
http://www.adric.ca

THE EFFECT OF INTACTON
COMMERCIAL ARBITRATION

The Supreme Court of Canada’s decision
in Sattva' is one of the most important
cases about commercial arbitration

decided in years.

There is some trepidation amongst the
commercial arbitration bar that the
Ontario Court of Appeal’s subsequent
decision in Intact Insurance Company
v. Allstate Insurance Company of
Canada (Intact)® has undermined Sattva
by introducing an administrative law
analysis from Dunsmuir.®

When understood within its context,
the analysis used in Intact has a
narrow application, and is unlikely to
have broader implications for domes-
tic commercial arbitration.

Intact arose out a type of case peculiar
to the automobile insurance industry—
priority disputes. To understand Intact
and its limited role in arbitration, it is
necessary to understand what priority
disputes are, how they differ from con-
sensual domestic commercial arbitra-
tions, and why the Court needed to ad-
dress the standard of review in priority
dispute appeals. As will be seen, much
depends on the arbitration agreements
auto insurers use and why they use
them.

UNDERSTANDING WHAT

PRIORITY DISPUTES ARE

As Intact's title suggests, it was a dis-
pute between insurers—specifically,
automobile insurers. An overview of
Ontario’s automobile insurance scheme
is needed to understand how Intact
emerged from this “distinct regime”. In
Ontario, there are two types of claims
that can be made against an insurer as
a result of an injury suffered in a motor
vehicle accident (MVA)—tort and no-
fault. Tort focuses on general damages
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for pain and suffering along with eco-
nomic losses. Liability affects tort. In
1990, Ontario stopped being a pure-tort
jurisdiction. Turning to no-fault benefits,
people injured in MVA's may be entitled
to Accident Benefits (AB’s or SABs).
AB entitlement varies with the impair-
ment and other factors. At one end of
the spectrum there’s the Minor Injury
Guidelines,* while Catastrophic Impair-
ment (CAT)? is at the other. The ben-
efits available to a claimant who is
deemed CAT can be over $1 million,
covering things like private nursing,
home modifications, and physiotherapy.

There are two main pieces of legisla-
tion that cover AB’s: Ontario’s Insur-
ance Act® and the Statutory Accident
Benefits Schedule (SABS).”

Sometimes, it’s unclear which auto in-
surer should pay AB’s. Section 268 of
the Insurance Act sets out how insur-
ers are supposed to determine which
company “takes priority” for paying
the claimant’s benefits. If the com-
panies can’t agree, then the Legis-
lature passed a regulation to control
these cases, the Disputes Between
Insurers Regulation® (DBI Reg.). This
regulation requires insurers to arbitrate
under the Arbitration Act, 1991.°

One of the recent cases that applies
Intact explains what has been
called a “sophisticated and complex
statutory regime”%:

Sometimes disputes arise between in-
surers regarding who is responsible to
pay SABs. So that the injured party will
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not suffer and be prejudiced by the po-
tential nonpayment of benefits while the
insurers sort out their dispute, Ontario’s
car insurance regime contains a provi-
sion for the interim payment of benefits
by one party pending the outcome of
the dispute, as well as a mechanism
for the determination of such issues.
This regime is governed by s. 268(2) of
the Insurance Act, and the DBI Reg.

In simple terms, the regime requires the
first insurer who receives a claim for
SABs to “pay first and dispute later”
except where the claim was randomly
or arbitrarily sent to that insurer (i.e. in
a situation where there is no nexus be-
tween the claimant and the insurer).
Thus, generally speaking, where there
is a nexus, the first insurer who receives
an application for SABs is responsible
for paying them pending the resolution
of any dispute as to which the insure is
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ultimately liable to pay them under s.
268: see s. 2.1 of the DBl Reg."

This scheme reflects insurance being
a form of consumer protection.

As mentioned in Intact. “Courts and ar-
bitrators do not share jurisdiction over
priority disputes at the first instance;
under the Regulation, an arbitrator must
hear those disputes before they are
potentially appealed to a court.”’? The
distinct regime that auto insurers must
use contrasts with the Ontario Court of
Appeal’s recent ruling about an interna-
tional arbitration: “The parties’ selection
of their forum implies both a preference
for the outcome arrived in that forum
and a limited role for judicial oversight
of the award made in the arbitral fo-
rum.”"® The Legislature regulated prior-
ity disputes out of court and into arbi-
tration; the parties are not using
arbitration “as an alternative and to the
exclusion of the courts”.™

Presumably, the Legislature created
this arbitration for auto insurers rather
than setting up an administrative tri-
bunal to shift the cost of these cases
to insurance companies away from
taxpayers. By contrast, claimants
who dispute their AB entitlement
may arbitrate in Ontario’s Licences
Appeals Tribunal. This is a recent
change. Until April 1, 2016, claim-
ants disputing AB entitlement could
either commence a court action or arbi-
trate the case with the Financial Ser-
vices Commission of Ontario. Regard-
less, the point is that claimants have a
publically-funded system available.

This “distinct regime”® leaves priority
dispute arbitration in a strange position:
it's not administrative law, but it’s not
consensual arbitration.

HOW REGULATED ARBITRATION
AFFECTS APPEALS

Deciding a priority dispute tends to be
a zero-sum analysis with one winner and
one loser. Moreover, priority disputes
involve repeat players, which in turn
creates a Hobbesian dilemma. No in-
surance company would want to as-
sume exposure to a seven-figure CAT
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case, unless there is binding authority
that justifies doing so. So unlike the
mainstream of consensual commer-
cial arbitration, there is a demand for
case law. Arbitration’s benefit of con-
fidentiality is a detriment in this sce-
nario, since confidentiality does not
assist in predictability.

The desire for case law is reflected in
the broad appeal rights that auto insur-
ers set out in their arbitration agree-
ments. These appeal rights are for-
eign—if not antithetical—to consensual
commercial arbitration, and are unlikely
to be found outside of regime that man-

dates arbitration as a first step. Here

are a few examples:

e “The parties expressly reserve the
right of an automatic appeal to a
single Judge of the Superior Court
of Justice on issues of law or mixed
factand law.”®

* “In this case, Allstate and Intact
agreed that either could ‘appeal
the Arbitrator’s decision on a point
or points of law or mixed fact and
law’ to a judge of the Superior Court
of Justice.”"”

* “The parties reserve the right of ap-
peal of any interim or final Awards
of the Arbitrator in this proceeding
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without leave to a single Judge of
the Ontario Superior Court of Jus-
tice on issues of fact, law or mixed
fact and law within thirty (30) days
of the release of the Arbitrator’s writ-
ten decision. ...”"®

These appeal rights make sense in con-
text, because binding court decisions
give repeat participants in the auto in-
surance industry some predictability
about the interpretation of the Insurance
Actand the SABs. These appeal rights
also reflect a distinct regime that is
somewhere in between administrative
law and private consensual arbitration.

As the Court states in Intact at para.
43: “l note that the parties’ arbitration
agreement provides that they can ap-
peal on both points of law and mixed
fact and law. Unlike in Sattva, the par-
ties are not restricted to appealing on
questions of law only.”®

INTACTIN CONTEXT OF

PRIORITY DISPUTE CASE LAW

Before Intactthe case law on the stan-
dard of review in priority dispute appeals
was in flux. This is seen in a Superior
Court case from a few months earlier,
Intact Insurance Company v. Old Re-
public Insurance Company,?® which
summarizes the debate at length. In
2014, Ontario’s Court of Appeal had
enunciated the standard of review in
Zurich Insurance Co. v. Chubb Insur-
ance Co.?'. But in 2015, the Supreme
Court of Canada overturned the Court
of Appeal. The complete text of the
Supreme Court of Canada’s decision

states: “The Court—We are of the view
that the appeal should be allowed with
costs for the reasons of Juriansz J.A."?
This refers to Justice Jurianz’s dissent-
ing reasons in the lower court. Unfortu-
nately, Justice Jurianz didn’t analyze
the standard of review. Consequently,
there was a gap in priority dispute case
law that the Court of Appeal needed to
address, especially since these cases
are frequently appealed.

INTACTS IMPACT

This leaves the mainstream of commer-
cial arbitration grappling with nettlesome
questions about why review of non-ju-
dicial decision makers should fall un-
der the administrative law analysis,
and applying Dunsmuirs analysis
rather than Housenv. Nikolaisenin ar-
bitration appeals.?® According to the
Court, the Dunsmuir administrative law
analysis is the only conclusion that can
be drawn from the Supreme Court of
Canada’s analysis in Mouvement laique
québécoisv. Saguenay (City).?*

And yet the standards of review should
not cause disquietude to the mainstream
of commercial arbitration, precisely be-
cause they are so peculiar to Ontario’s
priority dispute regime. It should be
noted that the Court refers to “insurance
arbitration” and “insurance arbitrators”
thirteen times throughout its reasons.

These two forms of dispute use arbitra-
tion differently and to different ends, as
reflected in the broad appeal rights that
insurers preserve in these cases. The
standard of review issues raised in In-
tact are only of consequence to parties
who include equally broad appeal rights
in their arbitration agreements. But of
course the default appeal provisionsin s. 45
of the Arbitration Act, 1991 only allow for
appeals on extricable questions of law, with
leave.?® Parties involved in consensual
commercial arbitration are unlikely to
use the broad appeal rights found in pri-
ority disputes, and using them in con-
sensual arbitration agreements might be
ill-founded unwisdom.

So far, Intact has been cited in six
cases. One of those cases was the
Supreme Court of Canada’s denial of
leave to appeal. The other five cases
are priority disputes heard by the
Ontario Superior Court of Justice.?

Had the Court of Appeal intended this
to apply to domestic commercial arbi-
trations more broadly, /ntact would not
have cited the Court’s 2016 case of
Ottawa (City) v. Coliseum Inc. % that
“arbitrations governed by the Arbitra-
tions Act, 1991 occur against the back-
ground of a tightly defined regime un-
der which judicial intervention is
generally unwarranted.”® &
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THIRD PARTY FUNDING IN

ARBITRATION

Third party funding (“TPF”) of legal costs
has seen extensive growth in Australia
and the United Kingdom since shortly
after the turn of the century.’

It has continued to grow in popularity
around the world, in particular in inter-
national arbitration,? and is beginning to
make advances in Canada.® While TPF
itself is not strictly a “new” development,
what is new is the increasing availabil-
ity of TPF from professional funding
firms and the range of ways in which
these firms are working with claimants
in international and domestic arbitration.

This increasing scope and jurisdictional
reach of TPF is not without criticism.
The notion of an outside entity taking a
financial interest in an arbitration (and
perhaps being the sole reason that a
claim proceeds) can raise concerns on
various fronts including: legal prohibi-
tions against maintenance and cham-
perty, potential conflicts of interest for
the Tribunal with the addition of an en-
tity interested in the dispute’s outcome
and confidentiality of discussions be-
tween claimant and funder. This article
will provide a high-level overview of the
nature of TPF, and then discuss a few
of the practical and legal points to con-
sider with respect to TPF of domestic
and international arbitration in Canada.

. WHAT IS THIRD PARTY FUNDING?

In broad terms, TPF refers to an ar-
rangement whereby an entity, with no
direct interest in a dispute, provides
funding to a claimant in a legal dispute.*
The terms of the arrangement, memori-
alized in a contract between the funder
and the claimant, detail exactly how this
funding will be provided and how the
funder will recover what is effectively
their investment as a result of the dis-
pute. A common arrangement is one
where the funder provides payment for
all or part of the claimant’s legal fees
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and disbursements, either upfront or on
an as-needed basis, and at the end of
the dispute is reimbursed for these pay-
ments and provided with a pre-deter-
mined percentage of the amount recov-
ered by the claimant.® A funder may also
agree to provide an indemnity to the
claimant against any adverse costs
award and/or provide security for the
respondent’s costs.®

TPF can offer an attractive solution to
claimants for a number of reasons. For
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a claimant that has a meritorious claim
but lacks the means to pursue it (either
on its own accord or because of a rela-
tive financial disparity between it and
the responding party), TPF can provide
the capital needed to initiate and pur-
sue a claim. This is the colloquial “David
and Goliath” scenario, and perhaps the
most well-known situation where a
claimant would historically look for fund-
ing to assist with a dispute. Modern TPF
is a sophisticated industry with, in ad-
dition to the “David and Goliath” sce-
nario, multiple reasons for why claim-
ants would pursue funding and several
options for the exact funding arrange-
ment. Claimants with sufficient funds
to pursue their claims may look to TPF
to offload some of the financial risk
going forward and/or control their finan-
cial exposure in pursuing a dispute. A
claimant may also have a lucrative op-
portunity or other business imperative
to pursue, and a funder’s participation
in the claim will make available capital
that could be put to those opportuni-
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ties.” As aresult TPF can, in some situ-
ations, secure capital unrelated to legal
fees® and has been referred to as a form
of “specialty corporate finance that is
focused on arbitration claims as as-
sets.” This can include complex ar-
rangements such as:

* A financing arrangement over a
portfolio of cases, held by a claim-
ant or by a law firm, as a way of
distributing risk;

* A means to obtain an immediate
payment, at a discount, on an award
that is in the collections/enforce-
ment process; and

¢ Funding to pay insurance premiums
on policies to guard against risks of
enforcement.”

TPF practices are in large part shaped
by the variances in domestic legal sys-
tems." Against this background, we
consider TPF in arbitration in Canada.

Il. MAINTENANCE & CHAMPERTY
Maintenance and champerty are two
historic common law doctrines that can
impact the ability of those without a le-
gitimate interest in a dispute from par-
ticipating in the dispute. Maintenance
prohibits individuals from supporting liti-
gation in which they have no legitimate
concern without just cause or excuse. ™
Champerty is considered an aggravated
form of maintenance which involves the
further element that the party providing
the support will receive a share of the
proceeds of the action.™ Notwithstand-
ing the elimination of maintenance and
champerty as crimes, they remain torts
under the common law of Canada.™
Canadian courts have looked to whether
the third party is “stirring up strife”'® or
otherwise acting for an “improper mo-
tive” to define the line between cham-
pertous conduct and otherwise proper
third party intervention.

There is no direct jurisprudence from a
Canadian court relating to TPF in arbi-
tration. However, some lessons may be
drawn from the context of commercial
or contingency fee arrangements in liti-
gation. Access to justice has always
been a factor in courts’ considerations
on whether TPF unnecessarily “stirred
up” the litigation.'® Courts have recog-
nized certain benefits of TPF such as

16 Vol. 26, No. 1 - Canadian Arbitration and Mediation Journal, ADRIC.ca

providing access to justice for cash-
strapped plaintiffs, mitigating risks and
allowing a defendant to know its costs
could be recovered." As such, TPF is
not subject to maintenance and cham-
perty per se, rather the question turns
upon the specific terms of the funding
agreement.'® In particular, courts may
consider the potential quantum of the
funder’s recovery and the claimant or
counsel’s control of the litigation, as
indications of an improper motive.™

In Schenk v Valeant Pharmaceuticals
International Inc.,?® the Court com-
mented on the terms of recovery in a
TPF agreement in the commercial liti-
gation context. The plaintiff, who was
of limited means, contracted with a UK
funder who had agreed to pay for all the
legal fees and disbursements in ex-
change for a portion of the amount re-
covered. The agreement was subject
to court approval and was opposed by
the defendant on a number of grounds,
including the potential for the funder to
recover more than 50% of the pro-
ceeds.?! While the Court found that the
agreement was not champertous per se,
it did raise issue with two specific pro-
visions of the funding agreement. First,
there was a concern that the plaintiff
could not appreciate the ultimate cost
as a result of what was found to be
open-ended recovery for the funder at
the conclusion of the proceedings.?
Second, the agreement allowed the
funder to receive a lion’s share, or po-
tentially the entirety of, the amount re-
covered. The Judge subsequently ap-
proved an amended funding agreement,
which capped the funders’ maximum
recovery at 50% of the proceeds.?

To the extent this case law applies to
an arbitration subject to Canadian law
it demonstrates that maintenance
and champerty, while still a part of
the law, are not necessarily a bar to
TPF arrangements. What is important
for arbitration subject to Canadian laws
is that any financing arrangement be
closely scrutinized against the appli-
cable governing law.

111. CONSIDERATIONS FOR THIRD
PARTY FUNDING IN AN ARBITRATION
Assuming there are no issues with re-

spect to the law on maintenance and
champerty, there are a number of
other considerations for counsel and
clients if they are thinking of fund-
ing. The following sub-sections will
look briefly at two such areas: conflicts
of interest and confidentiality.

A.CONFLICTS OF INTEREST

A frequent concern in arbitration is the
potential for conflicts of interest by add-
ing another entity — the funder — who
could be impacted by the outcome of
the dispute. One such area is the po-
tential for a conflict between a funder
and the claimant or claimant’s counsel.
In Stanway v Wyeth Canada Inc.,? the
Court found that in the context of TPF
for a class action it could review whether
the “funding agreement appropriately
manages the risks to the plaintiff’s con-
trol of the litigation [and] the indepen-
dent professional judgment of coun-
sel.”? In a series of cases before the
Ontario courts, funders provided the
class action plaintiffs with an indemnity
against an adverse costs award in ex-
change for a portion of any recovery in
the lawsuit and sought court approval
of the agreements.? Provisions permit-
ting the funder to terminate its obliga-
tions without cause?®” or requirement to
invite the third-party to participate in
settlement negotiations? were struck as
potentially allowing the funder to engage
in officious intermeddling and interfere
with the claimant and counsel’s inde-
pendence in the litigation. In the event
of a conflict between the claimant/its
counsel and the funder, there should be
a process in the funding agreement for
how to resolve the dispute.?®

An agreement with a funder also
raises the potential for conflicts of
interest between the funder/claimant
and Tribunal®® and ultimately whether
a claimant is required to or ought to
disclose the funding arrangement to
the Tribunal and respondent. A fund-
ing arrangement that is disclosed or
learned of late in the process could
result in lengthy delays due to disputes
over potential conflicts of interest, a risk
of removal of part or potentially all of
the Tribunal, and ultimately perhaps a
challenge to an award or enforcement
proceedings.
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There is no requirement in Canadian
domestic arbitration legislation requir-
ing a claimant to disclose the presence
of a funder.3 When approaching an ar-
bitrator on their willingness to accept
an appointment, counsel will typically
disclose the names of the firms and lead
counsel involved, identities of the claim-
ant and respondent (along with perhaps
key directors, officers or shareholders
of the parties if warranted), so that the
arbitrator can perform a conflict search.
If a funder is in place before the ap-
pointment of the Tribunal, counsel will
likely need to discuss with the funder
whether there is any potential conflict
with the proposed Tribunal. A similar
conversation would likely need to oc-
cur if funding is sought after a Tribunal
is constituted. This, however, does not
answer the question on whether a claim-
ant should disclose the existence of a
funding arrangement to the Tribunal.

Canadian legislation on international
arbitration, which largely adopts the
1985 UNCITRAL Model Law, also does
not require a party to disclose the pres-
ence of a funder® but there are rela-
tively recent guidelines that attempt to
put some parameters around the issue.
The 2014 IBA Guidelines on Conflicts
of Interest in International Arbitration
through a combination of provisions at
General Standards 6(b) and 7(a) direct
the disclosure of a funder in some cir-
cumstances.® Where a funder has a
“direct economic interest in the award”**
the identity of that funder may require
disclosure. The IBA Guidelines are also,
however, clear in noting that each situ-
ation is to be considered individually;
based on the language in the IBA Guide-
lines there are several possible funding
arrangements that would not trigger a
disclosure requirement. More recently,
on February 12,2016, the ICC adopted
its Guidance Note for the Disclosure of
Conflicts by Arbitrators, which is incor-
porated into the ICC Note to Parties and
Arbitral Tribunals on the Conduct of the
Arbitration.®® This contains language
similar to section 7(a) of the IBA Guide-
lines albeit in the context of disclosure
by the Tribunal. Specifically, any rela-
tionship between an arbitrator and “any
entity having a direct economic inter-
estin the dispute or an obligation to in-
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demnify a party for the award” should
be considered as something that an ar-
bitrator, if aware of that entity’s involve-
ment, may need to disclose depending
upon the circumstances.®

While this language in the IBA Guide-
lines and ICC Guidance Note could re-
quire the disclosure of some funding
arrangements, it falls short of the man-
datory disclosure seen in the text of
the Canada-European Union Compre-
hensive Economic and Trade Agree-
ment (“CETA”).3” While final ratifica-
tion is still pending from the parties, the
agreement states the following with re-
spect to TPF in investor-state disputes

at article 8.26:

1. Where there is third party funding,
the disputing party benefiting from it
shall disclose to the other disputing
party and to the Tribunal the name
and address of the third party funder.

2. The disclosure shall be made at the
time of the submission of a claim,
or, if the financing agreement is con-
cluded or the donation or grant is
made after the submission of a
claim, without delay as soon as the
agreement is concluded or the do-
nation or grant is made.

As of October, 2016, it was reported that
there were no documented cases of ar-
bitral awards being successfully chal-
lenged on the basis of a failure to dis-
close external interests, such as TPF.%8
With the outright requirement to disclose
TPF under CETA, there may be further
international developments favouring
obligatory disclosure.®® The risks in
terms of time, cost and enforcement of
failing to disclose TPF involvement if
there is a conflict of interest are poten-
tially extreme. Absent any provisions
in the funding agreement to the con-
trary, and possibly pending a discus-
sion with the funder, parties may want
to consider early disclosure to avoid the
potential impacts of late disclosure if
there is a perceived conflict.*° Alter-
nately, parties could seek a direction
from the Tribunal that the IBA Guide-
lines shall apply or that the parties shall
disclose whether they have obtained
funding with respect to that dispute, or
perhaps a more bold measure of draft-

ing into arbitration agreements that in
the event of a dispute there is an ongo-
ing requirement for a party to disclose
the identity of a funder if funding is ob-
tained in relation to that dispute.*'

B. PRIVILEGE AND CONFIDENTIALITY
Outside of the terms of any confidenti-
ality agreement between the funder and
claimant, Canadian laws on litigation
privilege and common interest privilege
(preferably with an executed common
interest privilege agreement) have the
potential to cover communications be-
tween a funder and claimant/claimant’s
counsel, along with any opinions, sum-
maries or briefings prepared in accor-
dance with the funding arrangement.*?
Parties to international arbitrations may
also want to look to the IBA Rules on
the Taking of Evidence in International
Arbitration, which contemplate the ex-
clusion from evidence, on the motion
of a party or the Tribunal’s own motion,
any document subject to “legal impedi-
ment or privilege under the legal or ethi-
cal rules determined by the Arbitral Tri-
bunal to be applicable.” This includes
(depending upon the applicable legal
and ethical rules) consideration as to
whether communications were for the
giving or receiving of legal advice
along with whether there was a po-
tential waiver of privilege.** An as-
sessment of the extent to which
communications with and information
provided to a funder would be cov-
ered by laws on privilege and/or any
applicable rules should be one of the
first assessments made by counsel
where a client wants to pursue funding.*

To the extent Canadian jurisprudence
with respect to funding agreements in
the class action sphere applies, it is
discordant. In Stanway v Wyeth Canada
Inc., the Court determined that certain
aspects of the funding agreement were
privileged (such as those portions re-
lating to litigation strategy and litigation
budget) but the remaining terms could
be disclosed.“¢ More recently, in Hayes
v The City of Saint John et al, the Court
sealed the funding agreement provided
for its own review and refused to pro-
vide a copy to the defendants.*” A simi-
lar decision was reached in Schneider
v Royal Crown Gold Reserve Inc. as
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the funding agreement contained “con-
fidential and sensitive information” and
“part of the plaintiff’s litigation strategy”
along with the funder’s “implied valua-
tion of the claim.”®

Confidentiality obligations imposed
through an arbitration agreement could
present larger challenges, depending on
the restrictiveness of the terms, as
could the provisions of any confidenti-
ality orders from the Tribunal. The par-
ticular arbitral rules that may apply also
require scrutiny. Disclosure of confiden-
tial arbitral materials* to a funder under
the ADRIC Arbitration Rules is unlikely
to be an issue, depending on the cir-
cumstances, provided the funder agrees
to keep such information confidential
and to use it only for the purposes of
the arbitration as a party is permitted to
disclose materials to any “other advi-
sor” or “other person with a direct finan-
cial interest in the arbitration.”® By con-
trast, both the ICDR Canada Arbitration
Rules and the ICC Arbitration Rules
have no specific disclosure provisions,
but do provide that the Tribunal can
make orders with respect to confidenti-
ality.5" Parties arbitrating under these
regimes may want to ensure that any
early confidentiality orders are drafted
in a way to permit disclosure to a funder,
even if funding is not in place but may
be pursued in the future.

IV. FINAL COMMENTS
There are a number of situations where

a claimant may wish to look to TPF.
With the increasing number of funders
and funding models, it would be incor-
rect to presume in all situations that
funding is only for the insolvent or al-
most-insolvent claimant® and, by do-
ing so, counsel may not be recognizing
opportunities for already well-capitalized
companies to take advantage of fund-
ing arrangements. Other benefits in TPF
arrangements can include having the
benefit of an additional perspective on
a claim and the experience brought by
the funder, usually a lawyer with exten-
sive disputes experience.*

There are also many unsettled and de-
veloping legal issues with respect to
TPF that will undoubtedly continue to
garner attention in the future. The above
discussion only briefly touches on a few
of these areas with respect to arbitra-
tion in Canada. Another subject that on
its own could substantiate an entire ar-
ticle is the practical matter of costs;
both what, if anything, a claimant’s fund-
ing arrangement means for a
respondent’s ability to obtain security
for costs® and whether TPF impacts
any final costs award. The inconsisten-
cies across the provinces in Canadian
jurisprudence on the recovery of vari-
ous types of funding costs (such as in-
terest on loaned amounts)®® and a re-
cent decision from the United Kingdom,
albeit one that turns largely on its spe-
cific facts in awarding the claimant the
cost of the funder’s “success fee”,%®

raise interesting questions about where
the law might develop if funding remains
a present and growing industry.

As with any financial transaction a fair
amount of due diligence should occur
in advance of pursuing a funder and fi-
nalizing a funding arrangement. Differ-
ent funding firms will have different ar-
eas of focus or types of claims for which
they are more prepared to consider fund-
ing along with nuances in funding struc-
tures.?” Itis important to conduct an ini-
tial review at the outset, as once a
funder is approached they will gener-
ally require the claimant to enter into
an initial confidentiality and exclu-
sivity agreement to permit the funder
to undertake its due diligence with
respect to the claim.® Because this
exclusivity period could be a matter
of weeks, or perhaps months, de-
pending on the stage and complex-
ity of the claim, it can pose a lengthy
wait for a claimant anxious for financ-
ing, especially if their claim is not
accepted for funding and the process
needs to begin again.®® Whether used
as a vehicle to afford a claimant ac-
cess to justice where the claimant’s
finances would otherwise preclude
pursuing arbitration, or as a means
for a sophisticated company to man-
age risk over a portfolio of disputes or
single claim, there are many potential
benefits to TPF provided counsel are
aware of the practical and legal issues
to navigate. #

1

In Australia, IMF Bentham Limited became the first publicly listed litigation
funder in 2001.

“This article and citations are current as at January 2017, the time of writing.”
The International Council for Commercial Arbitration — Queen Mary University of
London Task Force on Third Party Funding refers to one funder’s statistics that
“at least 60% of all ICSID cases enquired about (but not necessarily sought or
obtained) third-party funding before their cases were lodged” (see <http://
www.arbitration-icca.org/projects/Third Party Funding.htmk>) [ICCA-QMUL Draft
Report].

As exemplified by IMF Bentham Limited opening a Canadian branch in Toronto
last year, signalling increased interest by funders in Canada.

While this article focuses on funding for a claimant in arbitration, this is not to
suggest that funding is not or could not be available for a responding party. A
respondent may want to secure funding as a means to work with insurers in
protecting itself against worst-case-scenario outcomes. See, for example Chris-
topher P. Bogart, “Third-Party Financing of International Arbitration”, Global
Arbitration Review: The European Arbitration Review (14 October 2016), online:
<http://globalarbitrationreview.com/insight/the-european-arbitration-review-2017/
1069316/third-party-financing-of-international-arbitration>.
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sion of the risks and benefits of third party funding”, (2011) 4 Transnational
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www.benthamimf.com/docs/default-source/default-document-library/
573330 1.pdf?sfvrsn=2>).

Ibid.

Vol. 26, No. 1

7
8

1

12

13
14

15

16

Bogart, supra note 4.

See for example ibid which discusses a funding arrangement with Rurelec PLC,
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See also the finding in Buday v Locator of Missing Heirs Inc (1993), 16 OR (3d)
257 at para 31, 108 DLR (4th) 424 (Ont CA) that a bona fide commercial
business arrangement to assist in recovering an interest considered to be a
valid claim did not “stir up” litigation and was not champertous.
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Loewith, supranote 11 at 6 and Khouri, Hurford and Bowman, supranote 5 at 7-
8.

See Arbitration Act, RSA 2000, ¢ A-43; Arbitration Act, 1991, SO 1991, ¢ 17;
Arbitration Act, RSBC 1991, ¢ 55. See also: Canada, ADR Institute of Canada,
ADRIC Arbitration Rules [ADRIC Arbitration Rules] and Canada, International
Centre for Dispute Resolution, Canadian Dispute Resolution Procedures [ICDR
Canada Arbitration Rules].

See eg: International Commercial Arbitration Act, RSA 2000, c I-5; International
Commercial Arbitration Act, RSO 1990, c 1.9.

International Bar Association, IBA Guidelines on Conflicts of Interest in Interna-
tional Arbitration, Adopted by Resolution of the IBA Council 23 October 2014, ss
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ICC Bureau of the Court on 12 February 2016 [/ICC Guidance Note].
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Comprehensive Economic and Trade Agreement, Canada and European Union,
30 October 2016, pending ratification and other national Parliamentary approv-
als, as the case may be, at the time of writing [CETA].
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See eg: The Law Reform Commission of Hong Kong released a report in October
2016, recommending the abolishment of maintenance and champerty as applied
to funding agreements in arbitration, setting out disclosure requirements on
funding and detailing funders’ rights to be heard in proceedings and costs
consequences. (see: Hong Kong, Law Reform Commission, Report on Third
Party Funding for Arbitration, (Hong Kong: Printing Department, October 2016)
(online: <http.//www.hkreform.gov.hk/en/publications/rtpf.htm>)). At the time of
publication, the Hong Kong Government has proposed legislation largely reflect-
ing the recommendations of the Commission (Arbitration and Mediation Legisla-
tion (Third Party Funding) (Amendment) Bill 2016, LS23/16-17. The legislation is
currently the subject of consideration by a Bills Committee, following its first
reading in Parliament. The Ministry of Law in Singapore proposed legislation in
June 2016, including The Civil Law (Amendment) Bill 2016 [Bill No 38/2016] and
the Civil Law (Third Party Funding) Regulations 2016. Key changes with these
legislative amendments, which were approved by Parliament on 11 January
2017 (see Global Arbitration Review, “Key bills passed in Singapore, as Hong
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Kong moves towards funding” (11 January 2017), online: <http:/
globalarbitrationreview.comy/article/1079959/key-bills-passed-in-singapore-as-
hong-kong-moves-towards-funding>), include the elimination of the tortious li-
ability for the common law doctrines of maintenance and champerty. Specifi-
cally, TPF is no longer contrary to public policy or otherwise illegal under these
doctrines. Also, the amendments provide rules for the circumstances under
which a solicitor may refer a client to a funder and disclosure.

Some practitioners have also raised the question of whether failing to disclose
a funder’s participation in an arbitration proceeding breaches a procedural good
faith duty that may be implied in the arbitration agreement (see: Khouri, Hurford
and Bowman, supra note 5 at 10).

There are a few examples of Tribunals directing the disclosure of whether there
is a third party funder involved in the investor-state arbitral context. See eg:
Muhammet Cap & Sehil In_"aat Endustri ve Ticaret Ltd. Sti. v Turkmenistan
(2015), ICSID Case No ARB/12/6, Procedural Order No 3, 12 June 2015 (Inter-
national Centre for Settlement of Investment Disputes); South American Silver
v Bolivia (2016), PCA Case No 2013-15, Procedural Order No 10, 11 January,
2016 (Permanent Court of Arbitration), where the respondent requested (upon
knowing that there was a funder because the claimant made this fact public)
that such funder be identified.

See generally: Blank v Canada (Department of Justice), 2006 SCC 39, [2006] 2
SCR 319 (especially for discussion of litigation privilege); Canmore Mountain
Villas v Alberta, 2009 ABQB 348, [2009] AJ No 606; Barclays Bank PLC v
Metcalfe & Mansfield Alternative Investments VIl Corp (Trustee of), 2010 ONSC
5519, [2010] OJ No 4234.

International Bar Association, IBA Rules on the Taking of Evidence in Interna-
tional Commercial Arbitration, adopted 29 May 2010, at article 9.2(b).

Ibid at article 9.3.

For a detailed review on privilege where a party has or is seeking funding in the
international arbitral context, see: Meriam N Al-Rashid, Jane Wessel and John
Laird, “Impact of Third Party funding on Privilege in Litigation and International
Arbitration” (2012) 6 Dispute Resolution International 101.

Supra note 24 at para 43.

Hayes v The City of Saint John et al, 2016 NBQB 125 at para 2, 268 ACWS (3d)
287.

Schneider v Royal Crown Gold Reserve Inc., 2016 SKQB 278 at para 10, 270
ACWS (3d) 494.

ADRIC Arbitration Rules, supra note 32, r 1.2, definition of “Confidential Infor-
mation”.

Ibid at r 4.18.4.

ICDR Canada Arbitration Rules, supranote 32, article 37(2); International Cham-
ber of Commerce, Rules of Arbitration, article 22(3).

This was also recognized in the ICCA-QMUL Draft Report, supra note 1 at 17.
Khouri, Hurford and Bowman, supra note 5 at 5.

See eg: ICCA-QMUL Draft Report, supra note 1 at 12-18.

See for example the differences between Bourgoin v Ouellette, [2009] NBJ No
164 at para 59, 343 NBR (2d) 58 (NBQB), LeBlanc v Doucet, 2012 NBCA 88, 357
DLR (4th) 304 and Park Avenue Flooring Inc. v EllisDon Construction Services
Inc., 2016 ABQB 332 at para 145, 267 ACWS (3d) 295 citing Hunt v R.M.
Douglas (Roofing), [1988] 3 All ER 823 (UKHL) and Davidson v Patten, 2005
ABQB 519, 381 AR 1.

Essar Oilfields v Norscot Rig Management, [2016] EWHC 2361 (Comm).

See: Khouri, Hurford and Bowman at 6-7 on potentially unfair terms and con-
ducting due diligence on the funder’s ability to pay.

See eg: Bentham IMF, “Funding Overview”, online: <https://www.benthamimf.com/
docs/default-source/default-document-library/bentham-funding-
overview.pdf?sfvrsn=4>. See also: Mick Smith, “Mechanics of Third-Party Fund-
ing Agreements: A Funder’s Perspective” in Lisa Bench Nieuwveld & Victoria
Shannon, eds, Third-Party Funding in International Arbitration (Netherlands:
Kluwer Law International, 2012) at Ch 2.

Some reports state that on average only 1 out of every 10 cases obtains
funding. See Marius Nicolae lliescu, “A Trend Towards Mandatory Disclosure of
Third Party Funding? Recent Developments and Positive Impact” (May 2, 2016)
Kluwer Arbitration Blog, online: <http:/kluwerarbitrationblog.com/2016/05/02/a-
trend-towards-mandatory-disclosure-of-third-party-funding-recent-developments-
and-positive-impact/>. This is similar to other comments that “funders turn down
the majority of cases they’re asked to finance.” (see: Global Arbitration Review,
“Mistakes to avoid when approaching third party funders” (15 April 2014), online:
<http.//globalarbitrationreview.com/article/1033321/mistakes-to-avoid-when-ap-
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THE WISDOM OF THE QUEBEC
LAWMAKER AND MEDIATION:
HOW GAME THEORY PROVIDES
A NUDGE IN THE RIGHT
DIRECTION

INTRODUCTION

In the new Code of Civil Procedure, Quebec’s lawmakers have shown a strong
resolve in favour of private processes for preventing and resolving disputes.’ This
resolve is manifested not only in the preliminary provision?, but also by the fact
that considering private means is now a mandatory step prior to litigation.® As it is
so recent, early assessments of the new Code are based on anecdotal evidence
rather than a systematic analysis of private processes. Taking an approach rooted
in mathematical economics* demonstrates the lawmakers’ (somewhat uninten-
tional®) wisdom in advocating for these private processes—particularly in the case
of mediation—as they favour more optimal dispute resolution for the parties in-
volved than litigation. In this context, optimality refers to a strategy that maxi-
mizes utility for the parties. This approach reveals the mechanisms that make

mediation optimal in many cases where parties are involved in a dispute.

AN APPROACH BASED ON
MATHEMATICAL ECONOMICS
According to parliamentary proceed-
ings, lawmakers primarily sought to rec-
ognize these private processes in or-
der to reduce the burden® on the court
system and to foster a spirit of consen-
sus in dispute resolution.” However, the
obligation to systematically consider
these private processes® has raised
debate with respect to the priority
granted to such processes versus pub-
lic ones.® In particular, Sylvette
Guillemard, a professor at Laval Uni-
versity, is concerned that mediation
may produce dissatisfaction in the
long term as agreement is achieved
through concession.'® On the other
hand, Jean-Francgois Roberge, director
of Sherbrooke University’s dispute pre-
vention and resolution program, be-
lieves that the new code makes justice
more accessible and efficient.

Despite these commentators’ expertise,
science has the advantage of being able
to confirm or refute personal experience
in a more objective way. This theory is
in line with the law and economics
movement (or economic analysis of
law), a multidisciplinary intellectual ap-
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proach that uses economic tools to
study legal phenomena." An important
branch of this movement is normative
law and economics, which analyzes
legal phenomena from an economic
standpoint in terms of their effi-
ciency or optimality. In a conflict
situation, a result is considered op-
timal when there is no other alternative
in which all parties would be in a better
position.”™ While some criticize this
approach as being somewhat simplis-
tic," it does allow us to deepen our
understanding of the mechanisms in-
volved in legal phenomena.

Applying this reasoning, game theory
confirms that mediation is more efficient
than litigation and favours more opti-
mal results for the parties involved in
the conflict. Game theory uses math-
ematical economics to analyze the stra-
tegic behaviours of rational actors. Ac-
cording to the theory, a game is a
context within which humans are in con-
flict or must cooperate in order to pro-
duce a result that is in their interests.®
The definition of a game is broader than
a board game or a sport; it includes any
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human interaction governed by rules
where those involved must adopt stra-
tegic behaviours. As seen through the
prism of game theory, mediation is a
game of both conflict and cooperation
insofar as there are two parties seeking
to come to an agreement that maxi-
mizes their individual interests.'®

THE RULES OF THE

GAME OF MEDIATION

Given the various models of mediation
and various approaches taken by me-
diators, it can be difficult to isolate the
unique characteristics of mediation.'
Each model of mediation requires dif-
ferent actions by the mediator and al-
ters the optimal behaviours that each
party should adopt. There are three
main models of mediation: evaluative,
facilitative and transformative.' Evalu-
ative mediation is an interventionist
model in which the mediator advises the
parties while aiming for a resolution he
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or she considers fair. It is important to
present the mediator with good argu-
ments, as cooperation between the par-
ties plays less of a role and the out-
come depends on the mediator’s neutral
assessment.” In facilitative mediation,
the mediator is involved on a procedural
level so as to ensure that the environ-
ment is favourable to negotiation. This
model allows the parties leeway to ne-
gotiate between themselves. Mean-
while, the transformative mediation
model is centred on a process seeking
to rectify the breakdown of communi-
cation between the parties and favour
more lasting interaction. The parties
involved in transformative mediation
must consequently adopt more coop-
erative behaviours, even outside the
context of conflict.2° Although somewhat
succinct, these descriptions testify to
the complexity of defining parameters
that apply to all mediation models.

Mediation consists, first of all, of a con-
fidential process that is without preju-
dice to the parties and takes place in
the presence of a mediator. This pro-
cess encourages the parties to express
themselves freely. The mediator’s role
is to facilitate discussion between the
parties so they can agree on a mutually
satisfactory solution.?' According to
Jean-Yves Briére, one of the mediator’s
principal tasks is to “make the parties
understand that their position may not
be as solid and perfect as they thought
and that it would be in their interest to
look at the opposing point of view.”?
With this objective in mind, the media-
tor must begin by listening to the par-
ties, sometimes proceeding in an inter-
rogative manner so as to clarify their
positions and differences. Aside from
the mediator’s presence and general
attitude, mediation is relatively flexible
in terms of form and encourages the
parties’ free expression.?

THE THREE MECHANISMS

OF MEDIATION

Game theory reveals several mecha-
nisms that allow mediation to produce
results that are more optimal than liti-
gation, including: i) the ease of exchang-
ing information, ii) the lower cost of
mediation, and iii) the long-term trans-
formation of the lawyer’s profession.

Vol. 26, No. 1

1) THE EASE OF

EXCHANGING INFORMATION

Like other means of dispute resolution,
mediation is characterized by an ab-
sence of information and intentions.
In contrast to games with complete
information (such as chess or tic-
tac-toe), mediation is a “game” with
incomplete information.?* In this
sense, it is similar to poker, as the par-
ties start off with little information, but
more is revealed as the game goes on.
In other words, the “players” know their
own cards or relevant facts, but not
those of the opposition. From a game
theory standpoint, this information lim-
its the players’ range of strategic
behaviours. The range of possible stra-
tegic behaviours becomes more re-
stricted as more information is shared
by the parties—just as the optionsin a
game of chess are limited by the posi-
tion of the pieces on the board. When a
player does not have all the informa-
tion, the most strategic behaviour is to
prepare for all eventualities, which mul-
tiplies the possible strategic behaviours
while attenuating the conflict.

Throughout mediation, the mediator
plays a crucial role in the exchange of
information. According to the economic
model proposed by Goltsman et al, the
exchange of information is a decisive
factor in the success of mediation.®
When a mediator is present, the parties
feel more comfortable talking, allowing
them to learn information from one an-
other that was previously private.? In
mediation, the relevant information in-
cludes not only the facts directly related
to the dispute, but also the parties’ pref-
erences and positions with respect to
the issues at hand. For example, in the
case of mediation dealing with the split-
ting of an estate, relevant information
may take the form of a preference to
receive long-term liabilities rather than
short-term. The other party may then
orient their strategic behaviours taking
this expressed preference into account.
According to another model, when the
information gap is reduced, the offer gap
is also reduced, which speeds up the
conflict resolution process.?”

The mediator controls the exchange of
information so it is available to all par-

ties,® using means such as summa-
ries and verification questions.?® These
behaviours make it possible to filter and
verify information during mediation, en-
suring a certain level of information shar-
ing between the parties.*® According to
game theory, such filtering by the me-
diator is optimal conflict resolution
behaviour, as it reduces the parties’
range of possible strategic behaviours
in this game of incomplete informa-
tion.®' This has the effect of funnelling
the information, thus reducing the num-
ber of contested issues and clarifying
the real issues at stake in the conflict.

1) THE LOWER COST OF MEDIATION
From an economic standpoint, an ami-
cable agreement is efficient when the
explicit and implicit transaction costs
are minimal. In a legal context, the ex-
plicit costs mainly include legal fees for
lawyers and witnesses, as well as the
costs or benefits associated with the
settlement. The implicit costs primarily
consist of missed opportunities for
more favourable resolutions. In an ideal
world, an optimal result would not entalil
any transaction costs for the parties.??
In reality, any transaction comes with
costs—it is therefore a matter of deter-
mining how to minimize them.

The costs associated with mediation is
a factor that motivates the parties to
resolve their conflicts. According to a
model designed by Cooter, Marks and
Mnookin, increasing the cost of resolu-
tion speeds up the mediation and nego-
tiation process.®® Private processes
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have a marked psychological impact on
the parties’ expectations for the final
outcome as well as the strategic
behaviours they accordingly adopt.®*
Placed in a mediation context, the par-
ties feel psychological pressure to make
offers in order to get the process started
and to come out with the best result. At
the beginning, the parties are less flex-
ible and less keen to compromise. As
the mediation process goes on, the psy-
chological barriers to reaching a reso-
lution become less important in deter-
mining the parties’ behaviours. These
barriers often arise due to lack of infor-
mation, meaning the parties are unable
to understand the other side’s rationale.

Consequently, the more information is
exchanged, the more barriers to agree-
ment are likely to fall. This psychologi-
cal pressure explains, in part, the re-
duced explicit costs of mediation in
comparison to other means of resolu-
tion.®® According to this same model,
the parties should do everything they
can to avoid trial by favouring media-
tion.% If an agreement on the subject of
the dispute is possible, it is preferable
to resolve the conflict through media-
tion as the transaction costs are lower.

) THE LONG-TERM
TRANSFORMATION OF THE
LAWYER’S PROFESSION

Professional ethics dictate that lawyers
act in their client’s interests.> However,
the way in which a lawyer defends the
client’s interests can vary depending on
the context. In other words, the lawyer’s
strategy is altered by the structure of
the game. During a trial, the parties are
aiming for a specific goal: to win. In
contrast, private processes (mediation
in particular) are often seen as a way
of avoiding the “total war” of litiga-
tion and finding more creative solu-
tions to legal problems.® This war
imagery is fitting insofar as litigation is
a zero-sum game between parties seek-
ing the same objective: a winning ver-
dict.®® The lawyers’ strategies will be
focused more on achieving victory at
the other party’s expense than on reach-
ing a mutually satisfactory agreement
through cooperation.

By practising mediation, lawyers de-

velop skills and attitudes that are bet-
ter adapted to mediation, such as em-
pathy, understanding and good judge-
ment.*® Placed in a mediation context,
lawyers—like mediators—are in a posi-
tion to facilitate communication between
the party they represent and the other.*"

Furthermore, lawyers are able to de-
velop conflict resolution techniques in
a context that is less constrained by
legal considerations.* The law as such
is the product of numerous consider-
ations distilled into the form of rules.
These considerations include public or-
der interests, the various interests of
the stakeholders in society and govern-
ment interests.*® During a trial, conflict
is a zero-sum game between parties
hoping to achieve the same goal: a win-
ning verdict by virtue of the law. Media-
tion is less constrained by legal con-
siderations and allows for resolutions
based on the parties’ interests.* Given
this latitude, lawyers are able to sug-
gest more creative, non-judicial solu-
tions to their clients. Clients are there-
fore well advised to retain the services
of a lawyer with more mediation experi-
ence. In other words, experience in
mediation transforms a lawyer’s job
from “fighter” to “cooperator,” which is
an approach better suited to mediation.*®

CONCLUSION: THE WISDOM OF THE
LIBERTARIAN PATERNALISM OF THE
QUEBEC LAWMAKER

Quebec’s lawmakers show a certain lib-
ertarian paternalism in the fact that pri-
vate means of dispute resolution are
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favoured rather than imposed. In Nudge,
Richard Thaler and Cass Sunstein de-
fend libertarian paternalism—a theory
based on the idea that, most of the time,
we are not completely rational agents
capable of maximizing our own inter-
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Through economic analysis based on
global optimality, the wisdom of this lib-
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diation over other means of dispute
resolution. To the contrary, many eco-
nomic models demonstrate that a ratio-
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stead of risking litigation, unless the
conflict is a truly legal matter.“® In short,
from an economic standpoint, the new
Code of Civil Procedure is a nudge in
the right direction. &
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NEW ADRIC ARBITRATION
RULES NOW IN EFFECT!

The ADR Institute of Canada’s new Arbitration Rules came
into effect December 1, 2014. These rules establish clear,
modern, and common-sense procedures under which
effective arbitrations can be conducted.

e Effective 01 December 2016, the ADRIC Arbitration Rules were revised
as follows:

e Footnotes 1, 4, 7,8, and 9 have been deleted.
e Footnotes 2, 3, 6 and 10 have been amended.
¢ Reference to the Canadian Arbitration Association has been removed from Rule 1.3.6.

r ADR fstituy © of Cana
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e Version 2 effective 01 December 2016 is now available at:
http://adric.ca/arbrules/
e Developed for both Canadian and International business and corporate
communities.
e The leading choice for Canadian businesses and others to govern their
arbitrations.
e The result of a comprehensive, two-year review which engaged in a
broad consultation process.
* New enhancements include:
e Interim arbitrators are now available for emergency measures of protection.
e Emphasis on party autonomy and the right of users
to determine how their disputes should be resolved.
e Document production has been simplified and streamlined.
e The new Rules anticipate the use of current technology.
e Use of plain English and clarity rather than legalese.

PROFESSIONAL ADMINISTRATION IS AVAILABLE FROM ADRIC

ADRIC
ARBITRATION RULES

Version 2

efferlm 0 December 2016

The new ADRIC Arbitration Rules continue to offer Use the following Model Dispute Resolution Clause
the option of having ADRIC administer the parties’ in your agreements

arbitration for them. Under this option, ADRIC "All disputes arising out of or in connection with this
supports the parties by attending to many of the agreement, or in respect of any legal relationship
logistics involved in running an arbitration. For associated with or derived from this agreement, will
example, in an administered proceeding the parties be finally resolved by arbitration under the

might ask ADRIC to nominate or appoint a qualified Arbitration Rules of the ADR Institute of Canada, Inc.
arbitrator from its roster of experienced [or the Simplified Arbitration Rules of the ADR
professionals and monitor the arbitration from Institute of Canada, Inc.] The Seat of Arbitration will
beginning to end. The fees for this service are be [specify]. The language of the arbitration will be
modest and the parties continue to control their [specifyl.”

proceeding.

A 2016 review of the service quality of ADRIC’s case administration determined
that "ADRIC’s Arb-Admin service is providing a good level of value for many of
their clients” and 92% of respondents completely agree that "ADRIC was
competent, professional, and easy to deal with throughout the process.”

Learn why you should consider ADRIC's Arbitration Administration Services. View video.
You may view and download a handy searchable copy of our ADRIC Arbitration Rules at: http://adric.ca/arbrules/
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CONGRATULATIONS TO OUR NEW DESIGNATION RECIPIENTS!

FELICITATIONS ANOS NOUVEAUX TITULAIRES!

We congratulate ADR Institute of Canada members who were recently awarded the designation
of Chartered Mediator, Chartered Arbitrator, Qualified Mediator, or Qualified Arbitrator:

Félicitations aux membres suivants de UInstitut d'Arbitrage et de Médiation du Canada qui ont
recu la désignation de Médiateur/Médiatrice agréé(e), Arbitre agréé(e), Médiateur/Médiatrice

Breveté(e) ou Arbitre Breveté(e] :

NEW C.MEDS / NOUVEAUX MED.A :
Kathleen Bellamano, C.Med (BCAMI)
Mark Donovan, C.Med (ADRIA)

Diane Harrison, C.Med (ADRIO)
Rowland (Roy) Johnson, C.Med (BCAMI)
Vivian Kerenyi, C.Med (BCAMI)

Sandy Koop-Harder, C.Med (ADRIM)
Alicia Kuin, C.Med (ADRIO)

Marcel Mongeon, C.Med (ADRIO]
Barbara Murray, C.Med (BCAMI]
Michael Scheidl, C.Med (ADRIA)

Mark Tweedy, C.Med (BCAMI)
Christina Vinters, C.Med (BCAMI)

NEW C.ARBS / NOUVEAUX ARB.A:
Vivienne Beisel, C.Arb (BCAMI)

Kathleen Bellamano, C.Arb (BCAMI)
Robert McBean, C.Arb (ADRIA)

NEW Q.MEDS / NOUVEAUX MED.B :
Judith Anderson, Q.Med (ADRIA)

Nadine Badry, Q.Med (ADRIA)
Jamuna Balaram, Q.Med (ADRIO)
Michael Boulet, Q.Med (BCAMI)

Kimberley Cauchon-Scanlan, Q.Med
(ADRIO)

Lisa Cheeseman, Q.Med (ADRAI)
Linda Cloutier, Q.Med (ADRIO)
Elizabeth Cormier, Q.Med (ADRIO)
Gale Daigle, Q.Med (ADRAI)
Jerome Dickey, Q.Med (BCAMI])
Delphine du Toit, Q.Med (ADRAI)
Bill Duke, Q.Med (ADRIA)

The Chartered Mediator (C.Med) and Chartered Arbitrator (C.Arb)
are senior designations. These, as well as the Qualified Mediator
(Q.Med] and Qualified Arbitrator (Q.Arb) are Canada's only generalist
designations for practicing mediators and arbitrators. They
demonstrate the member’s specific credentials, education and
expertise. Recognized and respected across Canada and
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COMPLEX MULTIPARTY
COMMERCIAL MEDIATION:
CHALLENGES AND STRATEGIES

INTRODUCTION

Volumes have been written on the range of techniques and strategies for managing
the typical two-party commercial mediation involving a single plaintiff and a single
defendant. Much less ink has been devoted to the challenges of and strategies for
dealing with complex multiparty commercial mediations involving a minimum of
three and often well over a dozen separate parties. Yet, these mediations are so
much more demanding and fraught with difficulties than the typical two-party vari-

ety that they deserve some real attention.

WHAT DO | MEAN

BY COMPLEX MULTIPARTY
COMMERCIAL MEDIATION?

Working backwards, by commercial
mediation, | am excluding the resolu-
tion of most community-based or work-
place disputes, collective agreements,
matrimonial conflicts, or medical mal-
practice claims, even where more than
two parties may be implicated. My fo-
cus here is on tort or contract-based
liability, often involving claims of negli-
gence resulting in financial loss to one
or more plaintiffs, allegedly caused
jointly or severally by one or more de-
fendants, third, fourth, or fifth parties.
Although they can arise in a variety of
contexts, these disputes often arise in
the context of construction, environmen-
tal, or product liability claims, or failed
real estate transactions, to name a few.

SOME EXAMPLES WILL BE HELPFUL

TO APPRECIATE THE CHALLENGES:

1) During the course of a 100-year rain-
storm event, a portion of the roof of
a large warehouse collapsed allow-
ing large volumes of water into
the premises, causing millions of
dollars of damage to the goods
being stored there. The ware-
house was built a decade earlier.
Claims totaling more than $8 million
were made and paid by the insurers
of the warehouse owner, the tenant
operator of the premises, and two
companies whose goods were be-
ing stored in the warehouse.

These four insurers brought subro-
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gated claims against the architect
and the prime contractor, who, in turn,
brought third-party claims against
the structural engineer and the struc-
tural steel subcontractor. Those par-
ties brought fourth-party claims
against the structural steel erection
sub-subcontractor and the engineer-
ing firm retained by the owner to
ensure compliance with the contract
documents during construction. A
separate engineer retained to review
the structural connections in the shop
drawings was joined as a fifth-party
by the erection sub-subcontractor.
Each of the responding parties was
also being defended by an insurer.
Finally, in separate but related ac-
tions, the parties whose goods were
damaged in the warehouse brought
claims against each of the owner
and the operator of the warehouse,
and the owner and operator brought
cross-claims against each other.

The cause of the loss was identified
as a structural design error initially
caused by the structural engineer for
the project, who was a sole practi-
tioner with limited insurance cover-
age. Each of the other parties
confronted theories of liability based
on either their direct contractual re-
sponsibility for the work of the negli-
gent engineer or for their own
negligence in failing to identify the
design error. The issues were further

STEPHEN MORRISON, C.MED, C.ARB, FCIARB
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complicated by a variety of insur-
ance coverage positions and limita-
tions defences. On the first day, there
were more than 45 legal counsel,
insurance representatives, and party
participants seated around the table
for the opening joint session.

Over a period of approximately three
decades, the owners of a small strip
plaza leased space to a dry-
cleaner. Chemicals used in the
dry-cleaning operation gradually
found their way into the ground-
water beneath the building and
migrated, directly or indirectly,
under five surrounding properties.
Property owners immediately adja-
cent to the source sued the owners
of that property and the current and
former operators of the dry-cleaning
operation. Other property owners
adjoining the immediately adjacent
owners sued those owners as the
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indirect source of the contamination
on their respective properties.

3) Areal estate developer entered into
an agreement of purchase and sale
with a builder. The developer had to
fulfil a specific condition by a cer-
tain date and so notify the purchaser,
or obtain an extension of time to
meet this requirement, failing which
the agreement would lapse. Several
extensions of time were requested
and granted but, either due to an
oversight by the developer’s lawyer
or a miscommunication between the
two lawyers, a further extension was
not formalized by the expiry of the
most recent deadline. In the mean-
time, the market took a dramatic turn
for the worse, and the builder used
this technical breach to back out of
the transaction and receive a refund
of its deposit. Ultimately, there were
claims, counterclaims, and cross-
claims between the developer and
the builder, between the developer
and its own lawyer, and between the
two lawyers, both of which were in-
sured by the same insurer.

WHAT ARE SOME OF THE
COMPLEXITIES THAT ARISE IN

THESE MEDIATIONS?

The first area of complexity usually con-
cerns the factual matrix. In an ordinary
two-party mediation, sorting out “who
did what to whom” may sometimes be
difficult, but the process is essentially
abinary exercise. In the multiparty con-
text, the mediator must sort out the re-
lationship between the various parties
and then develop an understanding of
the factual allegations that each party
may be making in respect of one or more
other parties. Depending on the quality
of the mediation briefs, much of this
sorting out can be done before the ses-
sion, but, in many cases, gaps may
need to be filled when meeting with
each of the parties. In any event, just
coming to grips with the factual matrix
sufficiently to confidently outline the
case and discuss the various issues
with the parties requires significant ef-
fort on the part of the mediator. More-
over, factual disputes between two or
more of the parties may need to be re-
solved, even where those disputes do
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not implicate other parties.

The second area of complexity involves
the legal relationship between each of
the parties. As will be clear from the
examples, the legal relationship be-
tween certain parties may be based
exclusively on contract, and the claims
and counterclaims of these parties may
involve allegations of breach, including
negligence or bad faith in the perfor-
mance of a contract. As between other
parties, the claims may be based on
negligence, strict liability, nuisance,
trespass, interference with contractual
relations, abuse of public office, or
breach of statutory duties.

Different limitations issues may arise
as between various parties, depending
on the nature of the claims, their
discoverability, and whether parties
have made contribution and indemnity
claims against third or subsequent par-
ties. As will, by now, be apparent, the
theoretical combinations and permuta-
tions of the legal relationships between
individual parties can become quite
overwhelming. Yet, the mediator must
get a handle on these issues to develop
a strategy for conducting the mediation.

A third area of complexity involves the
financial means, including insurance
coverage, of individual parties. While
this issue frequently arises in two-party
cases, the issues are multiplied when
more than two entities are involved.
Plaintiffs may be advancing subrogated
claims, together with claims by an in-
sured party for a shortfall in the amount
received under the policy, such that
there may be competition between two
counsel claiming recovery from multiple
defendants. Similarly, insurers for one
or more defending parties may be de-
nying coverage or defending cases un-
der a reservation of rights and, in some
cases, there may be declaratory relief
applications pending between those
parties. In other cases, such as in the
first example above, a key defendant
may be underinsured and operating
through an effectively judgment-proof
company. In other situations, parties
may show up at the mediation but, in-
tentionally or inadvertently, have failed
to put their insurers on notice of the

claim. In many instances, none of this
will be apparent from the mediation
briefs submitted by the parties, and the
mediator will have to explore and dis-
cover the capacity of each party to con-
tribute to a settlement during the course
of the mediation session.

Obviously, not all these factual, legal,
and financial intricacies will come into
play in every multiparty mediation, but
it should be apparent, by now, that the
more parties that are involved, the
greater the potential complexity that the
mediator will need to deal with, often,
on the fly. The challenges that this pre-
sents to the mediator include obtaining
enough initial information to work with,
organizing the information in advance
of the session, trying to ensure the at-
tendance of all necessary participants,
and compartmentalizing and retaining
the information, together with the added
material learned over the course of the
mediation session. While notes can
help, it is my experience that the me-
diator must be able to internalize a great
deal of this information to effectively
manage the process.

WHAT ARE SOME OF THE PRACTICAL
ISSUES AND DYNAMICS AT WORK?

LOGISTICAL ISSUES

In a simple two-party mediation, estab-
lishing a date, time, and place for the
mediation session is usually fairly
straightforward. In some cases, even a
half-day will suffice. In multiparty me-
diations, the first decision the parties
will need to agree on is whether to book
one, two, or even three days. Given
the difficulty in aligning schedules,
some parties will want to book the
longer period to ensure that there is
sufficient time to complete a settle-
ment. Other parties, perhaps those
more pessimistic about the outcome,
will not want to incur the costs associ-
ated with a three-day process and will
suggest booking a single day with the
prospect of coming back on another
date, if progress is being made. Of
course, given the number of partici-
pants, finding a mutually acceptable
return date can push the matter out for
months, resulting in lost momentum.

From the mediator’s perspective, it is

- Canadian Arbitration and Mediation Journal, ADRIC.ca 29


http://www.adric.ca
www.adrcanada.scholarlab.ca
http://www.adric.ca

ARBITRATION
ADMINISTRATION

 NEUTRAL

IN-HOUSE ' ~ SELECTION
DESIGNATIONS SERVICES

REFERRALS : ROSTERS

SYSTEMS
DEVELOPMENT

The ADR Institute of Canada provides
government and organisations with
case administration services:
Everything from the assignment of

Arbitrators and Mediators to final billing.

MORE INFORMATION ONLINE >

30 Vol. 26, No. 1 - Canadian Arbitration and Mediation Journal, ADRIC.ca

usually desirable to have a continuous
process. Not only does this maintain
momentum, but resistance is inevita-
bly broken down over the course of sev-
eral days, and this benefit will be lost if
the parties return with renewed resolve
weeks or months later. And, as a prac-
tical matter, if there is a significant ad-
journment before the return date, the
mediator must again spend time get-
ting back up to speed on the facts and
relationships between the parties.

Another logistical issue involves the
selection of appropriate facilities. Some
are of the view that, in addition to a very
large room for the opening joint session,
there must be a separate breakout room
for each party where the mediator will
conduct individual caucus discussions.
Where there are four or five parties, this
is not a major issue, but it can be chal-
lenging and expensive in situations
where there are a much larger number
of individual parties in attendance.

One approach that | sometimes employ
is to have a large boardroom for the joint
session and three or four breakout
rooms. | will typically put the plaintiff in
one breakout room, use another
breakout room for a key defendant, and
reserve one room for myself. | will meet
with the plaintiff and the key defendant
in their separate rooms, but | will leave
the remaining parties in the large board-
room and cycle them through my sepa-
rate room, as required. The main chal-
lenge that this approach presents is the
need to get a firm commitment from all
the other participants that they will not
spend their time together in the board-
room discussing the case, their relative
contributions, or trying to cut side deals.
If that should happen, the mediator
loses complete control of the process,
and failure is assured.

One exception to this concern arises in
the case of situations involving insured
parties and their insurers. For example,
a plaintiff may be seeking recovery of
the uninsured portion of its loss, and
its insurer may be pursuing a subrogated
claim in the same action for amounts
paid out to the insured party under the
policy. It is not uncommon in such
cases for the insured and the insurer to
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be represented by separate legal coun-
sel. Similarly, counsel for an insurer may
be representing the defendant in a neg-
ligence claim, while separate counsel
may be acting for the insured party in a
related counterclaim for an unpaid por-
tion of the contract price. In these situ-
ations, it may be helpful for these par-
ties and their respective counsel to meet
and confer in the absence of the me-
diator to resolve any issues that will
inevitably be at play in these situations.

A party representative with ultimate de-
cision-making authority is required to
attend the mediation session. Similarly,
where an insurer is involved, the Rules
of Civil Procedure in Ontario require at-
tendance by a representative of the
insurance company. From time to
time, this does not occur. The party
representative may purport to have
ultimate authority but, as the day
goes on, it becomes apparent that the
authority is significantly constrained,
and that the real decision-maker is not
in the room. Similarly, it is not unusual
for insurance representatives to attend
the mediation with limited authority
based on established reserves for the
file. Although most mediations are suc-
cessful, when they fail, the greatest
single cause is the failure to attend of
persons with authority.

This problem is magnified in the case
of multiparty disputes. In these more
complex cases, typically, two or three
days have been booked with the me-
diator. Given the preparation and atten-
dance of multiple lawyers, party repre-
sentatives, facilities rental charges, and
the mediator’s own fees, a very signifi-
cant time and financial investment has
been made in the process. If even one
party attends without the necessary
authority, the ability of the mediator to
secure a global resolution of the dis-
pute may be severely limited and, when
it becomes known to the other parties
that the mediation is threatened because
of this, animosity will be engendered
towards the party that has defaulted in
this regard. Yet, this is a matter over
which the mediator has little real con-
trol. While the mediator can insist that
persons with authority attend, where
there is a failure to comply, the media-
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tor has no enforcement power. Itis im-
portant for counsel participating in these
mediations to ensure that all other par-
ties are committed to having the nec-
essary representatives in attendance.

Finally, there is the question of whether
all parties must be in attendance
throughout the process. Clearly, all par-
ticipants must be there for the opening
session. Following the joint meeting,
however, | may know that | will need
one or two hours with the plaintiff, to
be followed by several hours with
one or more key defendants. In a
case where there are eight or ten
responding parties, | may be able to
predict, with certainty, that | will not be
getting around to all of them during the
balance of the first day. In those cir-
cumstances, | might excuse several
parties for the balance of the first day
and ask them to come back at specific
times the following day. For example, |
might ask certain parties to arrive at 10
AM the next day and excuse others until
noon, and so on. When this occurs, |
routinely asked counsel to provide me
with a telephone number at which they
can be reached, if a consultation is re-
quired. Inevitably, | will want all parties
in attendance throughout the course of
the final day.

PSYCHOLOGICAL FACTORS

In a typical two-party commercial me-
diation, the plaintiff is usually seeking
payment of as much of its claim for
damages as possible, and the defen-
dant is seeking to pay as little as pos-
sible. The mediator emphasizes the
need to compromise and the conse-
quences of not settling in terms of liti-
gation risk, one’s own party-and-party
costs, and exposure to the other side’s
costs. Depending on the mediator’'s
particular style, in order to emphasize
the litigation risk, he or she may also
give some evaluative input, with a view
to resetting unrealistic expectations
and providing a reality check. Fear of
the unknown is a common motivator in
these situations.

In a multiparty scenario, the plaintiff or
plaintiffs clearly want to get as much
as they can, but the psychological dy-
namics, in play, can be very different.

First, the plaintiff may have only sued
one or two parties directly but, as a re-
sult of claims over for contribution and
indemnity, it may find itself confronting
a trial process involving a large number
of parties which will, inevitably, ramp
up the delays and costs associated with
getting its claim resolved. If a simple
lawsuit can take two or three years to
get to trial, a multiparty dispute can
take considerably longer, given the
need for all parties to produce docu-
ments, participate in examinations
for discovery, and schedule media-
tions and pre-trials. The already unman-
ageable costs of litigation can become
prohibitive. The plaintiff's awareness
that it has, in effect, lost control of the
lawsuit because of the addition of third,
fourth, and fifth party claims will, in
many cases, be an operative factor at
work favouring a settlement.

The same concern will also be operat-
ing in the minds of the various respond-
ing parties and, in particular, those par-
ties who may be well down the chain of
liability with little, if any, actual expo-
sure. Itis not unusual that the so-called
scattergun approach results in a multi-
plicity of parties with minimal exposure
being brought into an action with the
expectation that they will contribute
something to a settlement for no other
reason than what is often referred to as
“nuisance value”. Although these par-
ties will resent having been brought into
the action, they will be anxious not to
be dragged through a long drawn out
process, only to recover 50% or 60%
of their costs, and then, only if they are
found to be without fault.

Insurers, who may have no real liability
exposure at the end of the day, are,
nonetheless, highly motivated to buy
their way out of these protracted pro-
ceedings, because of their independent
obligation to defend the claim on behalf
of the insured party. The cost of provid-
ing a defence under a policy may sig-
nificantly exceed any perceived indem-
nity obligation and justify making a
significant contribution to fund a settle-
ment, or even a partial settlement be-
tween one or more parties.

Although most insurers adopt a rela-
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tively practical approach to settlement,
this is not true for all. Some insurers, in
particular those serving an identifiable
group of professionals (i.e. lawyers, ar-
chitects, engineers, accountants, etc.),
may refuse to contribute to a settlement
on a purely pragmatic basis and insist
on adopting a principled approach. It will
only pay if a clear avenue to liability
can be demonstrated, without regard to
the cost of defending the claim. In some
such cases, these may be captive in-
surers fully funded by the professional
group itself. Their reluctance to make
“nuisance value” contributions is based
on their perceived obligation to protect
the reputations of their insured profes-
sionals and a desire to discourage fu-
ture frivolous claims. There is often little
that a mediator can do to move them
off this position, except for the use of
partial settlement strategies, as dis-
cussed below.

Partial settlement agreements, often
referred to as Mary Carter Agreements
and Pierringer Agreements, can be help-
ful in the context of a multiparty media-
tion. While there are certain differences
in these two types of judicially recog-
nized agreements that are beyond the
scope of this discussion, both forms of
agreement allow a plaintiff to settle with
one or more defendants while continu-
ing the action against any recalcitrant
parties. Both devices can be used in
multiparty mediation to resolve issues
between two or more parties. Their use,
however, raises certain ethical issues
for the mediator, who has been paid
equally by all parties to settle the dis-
pute on a global basis, if possible. Ac-
cordingly, many mediators will not en-
gage in discussions concerning partial
settlements. Others, not until itis clear

that a global settlement cannot be
achieved, perhaps as a result of one or
more party’s refusal to contribute.

Most mediators, however, feel they have
an equally clear obligation to try to settle
the case for any willing participants.
Sometimes, this will take the form of a
settlement between one defendant and
the plaintiff, with the plaintiff continuing
the litigation against one or more other
defendants. In other situations, there
may be payments by certain third par-
ties to settle claims for contribution and
indemnity brought against them by one
or more defendants. The settling par-
ties are then let out of the action, and
the parties with which they settled have
the benefit of those payments to finance
the continuing litigation.

Another advantage of the use of these
agreements is that they often help break
the logjam that can arise between the
claimant and a stubborn defendant, in-
cluding the above-noted “principled in-
surer”. When the resistant defendant
realizes that others are prepared to
settle the case, and that it will be
left defending the case on its own,
with full exposure to the remaining li-
ability, this can often give rise to sec-
ond thoughts about the wisdom of hold-
ing out. It is quite common that, when
a party is advised that a Pierringer
agreement is being structured, the
discussions with that party get back
on track, and a total settlement is
achieved. This is especially the case
where the reluctant defendant is not
going to be made aware of the terms of
the partial settlement, as a result of the
confidentiality provision.

The other very significant psychologi-
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cal factor that most multiparty media-
tions engage relates to the issue of com-
parative contributions. Usually, the me-
diator will first ascertain what amount
will satisfy the requirements of the plain-
tiff. The mediator will then spend most
of the remaining time trying to assemble
that amount from the various respond-
ing parties. Although each contributor
should evaluate its own contribution
based exclusively on its own assess-
ment of potential liability and exposure
to costs, all too frequently, contributors
want to know the total amount that the
plaintiff is to receive and what each
other responding contributor is adding
to the kitty. Then, if they feel that the
plaintiff is getting more than is war-
ranted, or if their individual contribution
does not conform to their sense of pro-
portionality to the amounts being paid
by other contributors, they may refuse
to contribute an otherwise sensible sum,
and a settlement may not be achieved.

A typical example may involve a plain-
tiff seeking $1 million in damages, but
who agrees to settle the claim, if the
mediator can produce an overall offer
of $675,000. In this scenario, assume
there are three defendants, each, on the
facts of the case, having approximately
equal exposure to liability. The media-
tor meets with the first defendant and
succeeds in obtaining a commitment to
contribute $225,000 to a settlement.
The mediator has similar success with
the second defendant, but the third de-
fendant refuses, or is simply unable, to
contribute more than $175,000. Thus,
the mediator has a total of only
$625,000 to work with.

The mediator then visits with the plain-
tiff and, with some arm twisting, gets
the plaintiff to agree to accept an all-in
settlement of $625,000, but not a penny
less! When the mediator revisits the first
and second defendants to advise that
a deal has been struck, these parties
will ask what the other defendants are
contributing. When they learn that the
third defendant is contributing $50,000
less than they are, emotions take over,
and one or both may indicate that they
are not prepared to contribute dispro-
portionately. This position is often ex-
pressed as a refusal to “bail out” an-
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other defendant. Since the third defen-
dant cannot or will not go higher and
the plaintiff will not go lower, unless the
mediator can assuage this concern, a
hard day’s work comes to naught.

The position of these defendants is ob-
viously irrational. They had indepen-
dently determined that a contribution of
$225,000 to a settlement fund made
sense, based on their own assess-
ment of potential exposure to liabil-
ity and costs. Ironically, in my ex-
ample, they are not the ones bailing
out the third defendant. Rather, it is the
plaintiff that is taking the hit by reduc-
ing its settlement demand. Nonethe-
less, sometimes it is impossible to over-
come this emotional reaction. The
mediator will often be told that, if the
plaintiff is now prepared to accept only
$625,000, that amount should be divided
three ways equally.

For illustration purposes, | have pre-
sented a fairly simple example, but in
situations where there are a larger num-
ber of variously situated parties, the
problems associated with comparative
contributions can become extraordinar-
ily difficult to manage. Some mediators
approach this problem by canvassing
each contributing party on what it be-
lieves the plaintiff should receive in to-
tal, and how that amount should be di-
vided between the various contributors.
Sometimes, the mediator will use a table
or chart recording each party’s input, to
see if a consensus can be reached re-
garding percentage contributions. Some-
times, the mediator will need to make
several passes in this exercise.

Earlier in my mediation career, | emu-

lated this approach, but over the past
several years | have developed a dif-
ferent methodology that works better
for me. The key to my approach is
to get “buy-in” from all the parties
during the opening session, after |
outline the approach and my reasons
for using it. This method is designed
to address, not only the comparative
contribution problem outlined above, but
to deal, as well, with the reluctance of
parties to reveal their bottom-line posi-
tions, unless and until they know that a
settlement will be achieved.

As most mediators will have experi-
enced, parties to a dispute often come
into the process with anchored posi-
tions, knowing full well that the case
will not settle on those bases, but, at
the same time, not wanting to reveal
what they are ultimately prepared to do
to put the dispute behind them. They
are afraid that, if they reveal how high
or low they are prepared to go, this will
be taken as a display of weakness by
the other side. Moreover, they are con-
cerned that whatever position may be
put forward will become the starting
place for future negotiations if the me-
diation fails. Accordingly, parties want
to keep their real positions close to the
vest, until they know that the media-
tion will be successful. Although | often
feel that these concerns are exagger-
ated, | do believe that it is a legitimate
expectation of the parties that the me-
diation process, if unsuccessful, will do
no harm to any participant.

My approach is to advise the parties
during the opening session that | will
be meeting with them individually to dis-
cuss the case, clarify my understand-
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ing of any factual or legal issues, and
perhaps to provide some limited evalu-
ative input. | will then ask each party to
reveal something much closer to its
bottom-line position on a completely
confidential basis. | assure them that |
will not be disclosing this information
to any other party, without their consent,
unless and until an agreement is
reached. | also tell them that | will not
be revealing to them the total amount
that the plaintiff will be receiving or
the individual contribution of any
other participant. In other words, the
focus of discussion with each party
will be on what makes sense for them
to contribute, based solely on an evalu-
ation of their own exposure to liability
and costs and their respective risk pro-
files. While | may canvas their views
on what they think other contributors
should pay, | will not be revealing any
other participant’s contribution.

Because each party knows that | will
not be disclosing their position in the
event of an unsuccessful outcome, there
is less need to posture for my benefit.
Of course, parties still hope that | might
be able to get them out of the dispute
for less than they are really willing to
pay, so they may hold back something
in reserve. While this approach does
not always result in a party initially giv-
ing me its real final position, | am usu-
ally given an amount that is much more
realistic than the typical opening posi-
tion that a mediator will hear using the
traditional approach.

After making my rounds of the plaintiff
and all the potential contributors, | know
what | need, and | know what the con-
tributors collectively are prepared to pay.
| will then usually have to make one or
more additional visits to each room to
increase the contributions but, again, |
only discuss that party’s contribution.
Based on the totality of the information
that | have, my comments will typically
be along the lines of, “| appreciate that
you have shared with me your willing-
ness to contribute $200,000 to settle
this dispute. While | do not believe that
| can get you out of this for that amount,
| am reasonably confident that the mat-
ter can be settled, if you are prepared
to contribute $230,000. Can we talk
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about whether that might make sense
foryou?”

Despite my opening comments, | am
frequently asked by parties what one or
more other participants are contribut-
ing. | then remind that party that, in
exchange for protecting their position, |
am committed to not revealing any other
party’s position. In some cases, | be-
lieve that they are asking the question
to test the legitimacy of the process,
and my refusal to answer serves to re-
inforce their confidence that | am not
disclosing their position to any other
party. This builds trust and, as a result,
we are able to have a more open and
forthright discussion.

When | have assembled as much by
way of contributions as | believe | can
achieve, | then go back and visit with
the plaintiff and let them know whether
| can meet their stated demand. Of
course, the plaintiff has often asked for
an amount a little higher than what they
are really prepared to accept, and, with
a little bit of coaxing, | am usually able
to complete the settlement, as long as
| am close to meeting their reasonable
expectations. If agreement is reached,
| then ask each party to independently
confirm their contribution in formal min-
utes of settlement, and, when all par-
ties have signed off, each party will then

learn, for the first time, how much the
plaintiff is receiving and how much
each other contributor has paid. In
those rare cases where a settlement
is not achieved, however, the par-
ties leave the process knowing that
no other party knows their position, and,
likewise, they have no knowledge of any
other party’s position.

While this approach has the advantages
that | have identified, it is not without
its challenges. First, | have to exercise
great care notto inadvertently reveal
what | have agreed not to disclose.
Second, some parties see some
value even in a failed mediation, if
they come away from the process
with a clear idea of what they could
have settled for, or what amount in total
the plaintiff would have accepted. They
believe that this information might ben-
efit future negotiations. Using this
method, however, they may have a
rough idea of what they could have con-
tributed to a global settlement, but they
will not know the plaintiff’'s bottom-line
or the willingness of other parties to
contribute and in what amounts.

Finally, this approach requires the me-
diator to engage in a balancing act, of
sorts. If, at the end of the process, a
party with perceived liability of 20% of
the claim discovers that it has paid 80%

of the settlement amount, that party will
be understandably disgruntled, even if
its contribution is based on a sound risk-
based assessment. Although the me-
diator will never promise the parties that
their respective sense of the fairness
of the comparative contributions will be
met, contributions that are grossly dis-
proportionate to a reasonable assess-
ment of liability should be avoided. Al-
though this is a theoretical concern, in
reality, it rarely arises, since each party
is typically represented by capable le-
gal counsel and able to intelligently
evaluate what makes sense, and the
mediator is generally working at the
margins of that evaluation.

CONCLUSION

For these and other reasons, conduct-
ing complex multiparty commercial
mediations is not for the faint of heart.
On the other hand, once a mediator has
developed the skill set and strategies
for dealing with the various chal-
lenges, they can be extremely re-
warding. The successful resolution
of one of these disputes, especially
if achieved at an early stage of the liti-
gation process will often save millions
of dollars in legal fees and expenses
for the parties. In my experience, the
expressions of gratitude that the me-
diator receives at the end of the pro-
cess are palpable and genuine. &
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R.F. Legget, 0.C. Deng, FRSC

W.F. James, PhD, FRSC, PEng

William J. Hartnett, Q.C.

William R. Kay

Winston E. Hickley, LLD, FEIC, PEng.
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RECIPIENTS OF THE LIONEL J. MCGOWAN
AWARDS OF EXCELLENCE/

LAUREATS DU PRIX D’EXCELLENCE
LIONEL J. MCGOWAN

NATIONAL/NATIONAL :

1999  Roman Evancic (BC)

2000 NIL

2001  William J. Hartnett (AB])

2002 Barry Effler, C.Arb (MB)

2003  P.David McCutcheon, C.Arb (ON)
2004 Noel Rea (AB)

2005 Gervin L. Greasley (MB)

2006 Gerald Ghikas, C.Arb (BC)

2007  BillRemmer (AB)

2008 Harold J. Wilkinson, C.Arb (ON]
2009 Donald E. Short, C.Arb (ON)
2010  William G. Horton, C.Arb (ON)
2011 Nil

2012 Brian J. Casey (ON)

2013  Jeffrey Smith (ON)

2014  James (Jim) Musgrave, Q.C., C.Med (Atlantic)
2015 Anne M.Wallace, Q.C., C.Med, C.Arb (SK)
2016  Jim McCartney, C.Med, C.Arb (AB)

REGIONAL/REGIONAL :

1999  Harry Hunter, (BCAMI)

2000 KentWoodruff, C.Med/C.Arb (BCAMI)
2001  Annette Strug, C.Med (ADRAI)

2002 Bernie McMullan, C.Arb (ADRIM)

2003 Randy A. Pepper, (ADRIO)

2004 Gary Fitzpatrick, C.Arb (BCAMI)

2005 GaryT.Furlong, C.Med (ADRIO)

2006 Kenneth A. Gamble, C.Med/C.Arb (ADRSK)
2007 MaryT.Satterfield, C.Med/C.Arb (ADRIO)
2008 SheilaBegg, C.Med/C.Arb (BCAMI)

2008  Bill Diepeveen, (ADRIA)

2009 Tom W.Smith, C.Med (ADRIA)

2010 Richard H. McLaren, C.Arb (ADRIO)

2011  Camilla Witt, (ADRIA)

2011  Dr.BarbaralLandau, C.Med, Cert.F.Med
(ADRIO)

2012 PamelaLarge-Moran, C.Med, C.Arb (ADRAI)
2013  Dr.BarbaraBenoliel, (ADRIO)

2014  Claude Métras, Méd.A/Arb.A (IMAQ)

2015  Dr.Jennifer L. Schulz (ADRIM)

2016  Andrew D. Butt, C.Med, Q.Arb (ADRAI)
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